READ THI S FI RST:

Using the Electronic NCP and the NCP | ndex

The National O and Hazardous Substances Pollution Contingency Plan
(NCP) is now available in WrdPerfect 5.1. This guidance file, "READ TH S
FIRST," is designed to help users easily access the NCP, as well as its
acconpanyi ng Preanbl es and I ndex. Also, this file outlines how the NCP files
are organi zed and explains how to nove around in the text effectively and to
| ocate specific page references.

Errors:
While an effort has been nade to verify the accuracy of the NCP files,

the final printed Federal Register copies of the NCP should be relied upon in
case of any uncertainty.

Pl ease report errors to Rhea Cohen, O fice of Emergency and Renedia
Response, O fice of Program Managenent, Policy and Anal ysis Staff (0S-240),
t el ephone (202)260-2200.

File Structure:

Five files conprise the conplete conputerized NCP docunment. Three of
these files represent the substantive text of the NCP, while the renaining two
conprise the NCP Index, which include a Table of Contents and a Key Terns
I ndex. Although all of the files are protected agai nst editing, they may
still be searched for words or phrases using the F2 key, or marked for bl ocks
(F4 key) to be printed (F7 key). To select a file, nove the cursor to
hi ghlight the nanme of the file and hit the "enter" key. The five available
files are:

! TABLE. CON:  This file consists of three Tables of Contents.
Section Ais the TOC for the NCP proposed rul e preanble,
Section Bis for the NCP final rule preanble, and Section C
is for the NCP final rule. These tables provide specific
Federal Regi ster page references to the subpart and section
di scussions that are included in the three sources.

PROPRE. AM  This file contains the preanble to the proposed
NCP published at 53 FR 51394 on Decenber 21, 1988 (Federa
Regi ster page numbers 51394 through 51474).

PREAMBL. E: This file contains the preanble to the NCP fina
rule published at 55 FR 8666 on March 8, 1990 (Federa
Regi ster page numbers 8666 through 8812).

FINALRUL. E: This file delineates the NCP final rule, also
published at 55 FR 8666 on March 8, 1990 (Federal Register
page nunbers 8813 through 8865).




NCPI NDX: This file holds the NCP Key Ternms |Index. The

i ndex was devel oped with experience and know edge gai ned
over the past several years through the NCP revision
project, and seeks to be as conprehensive as possible. The
primary references included are to the NCP final rule and
the preanble to the final rule, as well as selected
references to the preanble to the proposed NCP. These
|atter references are nore general and highlight only
certain sections of the preanble to the proposed rule and
are not intended to be as conprehensive as those for the
final rule and preanble. The references contained in the
Key Terns | ndex appear in three different ways, in the
foll owi ng order, depending on the source referenced:

(D Ref erences to the preanble of the fina
NCP appear in regular, non-bold type. For
exanpl e, pages 8769-8770 al ways appear in
regul ar type.

(2) Ref erences to the final NCP appear in bold
type. For exanple, pages 8830-8831 al ways
appear in bold.

(3) Ref erences to the preanble of the proposed
NCP appear with full Federal Register
references. For exanple, 53 FR 51469
refers to the preanble to the proposed
NCP

The I ndex nmakes extensive use of the subheadi ngs where
appropriate in order to provide as precise and detail ed
references as possible. It also nmekes free use of cross-
references, which pernit the user to search for a reference
under several relevant main entries. |In all cases,
subheadi ngs appear in italics to assist the reader when
searching for a cross-referenced term |f the cross-
reference includes italics, it refers to a subheadi ng under
anot her main entry.

Page Reference Search

To search for a specific page reference in any of the sections of the
NCP, execute the followi ng steps: retrieve the file which corresponds to the
section in which you are interested, hit the search key (F2), enter the four-
or five-digit Federal Register page nunmber, and hit the search key again.
Note: In order to conduct a search of the entire docunment, you nust initiate
the sequence of conmands fromthe beginning of the file. Follow ng execution
of the search, you will autonmatically be shifted to the WrdPerfect text which
corresponds to the top of that Federal Register page.
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SUBPART A -- | NTRODUCTI ON

" 300.1 Purpose and objectives.

The purpose of the National O and Hazardous Substances Poll ution
Contingency Plan (NCP) is to provide the organizational structure and
procedures for preparing for and responding to discharges of oil and rel eases
of hazardous substances, pollutants, and contam nants.

" 300.2 Authority and applicability.

The NCP is required by section 105 of the Conprehensive Environmenta
Response, Conpensation, and Liability Act of 1980, 42 U S.C. 9605, as amended
by the Superfund Amendnents and Reaut horization Act of 1986 (SARA), P.L.
99-499, (hereinafter CERCLA), and by section 311(c)(2) of the Cl ean Water Act
(CWA), as anended, 33

start 55 FR 8814

U.S.C 1321(c)(2). In Executive Order (E.O) 12580 (52 FR 2923, January 29,
1987), the President delegated to the Environnmental Protection Agency (EPA)
the responsibility for the amendnent of the NCP. Amendnents to the NCP are
coordi nated with menbers of the National Response Team (NRT) prior to
publication for notice and comment. This includes coordination with the
Federal Energency Management Agency and the Nucl ear Regul atory Conmission in
order to avoid inconsistent or duplicative requirenments in the emergency

pl anni ng responsibilities of those agencies. The NCP is applicable to
response actions taken pursuant to the authorities under CERCLA and section
311 of the CWA.

" 300.3 Scope
(a) The NCP applies to and is in effect for:

(1) Discharges of oil into or upon the navigable waters of the United
States and adj oi ni ng shorelines, the waters of the contiguous zone, and the
hi gh seas beyond the contiguous zone in connection with activities under the
Quter Continental Shelf Lands Act or the Deepwater Port Act of 1974, or which
may affect natural resources belonging to, appertaining to, or under the
excl usi ve managenent authority of the United States (including resources under
t he Magnuson Fishery Conservati on and Managenent Act). (See sections
311(b) (1) and 502(7) of the CWA.)

(2) Releases into the environnent of hazardous substances, and
pol lutants or contanm nants which may present an imrnent and substantia
danger to public health or welfare.

(b) The NCP provides for efficient, coordinated, and effective response
to di scharges of o0il and rel eases of hazardous substances, pollutants, and
contam nants in accordance with the authorities of CERCLA and the CWA. It
provi des for:



(1) The national response organi zation that may be activated in
response actions. It specifies responsibilities anong the federal, state, and
| ocal governnments and describes resources that are avail able for response.

(2) The establishment of requirenents for federal regional and on-scene
coordi nator (OSC) contingency plans. It also summarizes state and | oca
enmergency planning requirenents under SARA Title I11.

(3) Procedures for undertaking renpval actions pursuant to section 311
of the CWA

(4) Procedures for undertaking response actions pursuant to CERCLA.

(5) Procedures for involving state governnments in the initiation
devel opnent, sel ection, and inplenmentati on of response actions.

(6) Designation of federal trustees for natural resources for purposes
of CERCLA and the CWA

(7) Procedures for the participation of other persons in response
actions.

(8) Procedures for conpiling and naki ng avail abl e an admi nistrative
record for response actions.

(9) National procedures for the use of dispersants and ot her chenicals
in renmoval s under the CWA and response actions under CERCLA.

(c) In inplenenting the NCP, consideration shall be given to
i nternational assistance plans and agreenents, security regulations and
responsi bilities based on international agreenents, federal statutes, and
executive orders. Actions taken pursuant to the NCP shall conformto the
provi sions of international joint contingency plans, where they are
applicable. The Departnment of State shall be consulted, as appropriate, prior
to taking any action which may affect its activities.

" 300.4 Abbreviations.

(a) Departnent and Agency Title Abbreviations:

ATSDR -- Agency for Toxic Substances and Di sease Registry
DOC -- Departnent of Conmerce

DOD -- Departnent of Defense

DOE -- Departnent of Energy

DA -- Departnent of the Interior

DOJ -- Departnent of Justice

DOL -- Departnent of Labor

DOS -- Departnent of State

DOT -- Departnent of Transportation

EPA -- Environnmental Protection Agency

FEMA - - Federal Energency Managenent Agency
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HHS -- Departnent of Health and Human Servi ces

NIOSH -- National Institute for Occupational Safety and
NOAA -- National OCceanic and At nospheric Adm nistration
RSPA -- Research and Special Progranms Adm nistration

USCG -- United States Coast Guard

USDA -- United States Department of Agriculture

(Note: Reference is made in the NCP to both the Nuclear
to avoi d confusion,

and the National Response Center. In order

Heal t h

Regul at ory Conmi ssi on
the NCP will

spell out Nucl ear Regul atory Conmnmi ssion and use the abbreviation "NRC' only

with respect to the National Response Center.)

(b) Operational Abbreviations:

ARARs - Applicable or Relevant and Appropriate Requirenents

CERCLIS -- CERCLA Information System
CRC -- Community Rel ations Coordi nator
CRP -- Conmunity Rel ations Plan

ERT -- Environnmental Response Team
FCO -- Federal Coordinating O ficer

FS -- Feasibility Study

HRS -- Hazard Ranki ng System

LEPC -- Local Energency Planning Comittee
NCP -- National Contingency Plan

NPL -- National Priorities List

NRC -- National Response Center

NRT -- National Response Team

NSF -- National Strike Force

Q&M - - Operation and Mai ntenance

OSC -- On- Scene Coordi nat or

PA -- Prelimnary Assessnent

PI AT -- Public Information Assist Team
RA -- Renedial Action

RAT -- Radi ol ogi cal Assistance Team

RCP -- Regi onal Contingency Plan
RD -- Renedi al Design

Rl -- Renedial |nvestigation

ROD -- Record of Decision

RPM -- Renedi al Project Mnager
RRC -- Regi onal Response Center

RRT -- Regi onal Response Team

SAC -- Support Agency Coordi nat or

SERC -- State Enmergency Response Commi ssion
SI -- Site Inspection

SMOA -- Superfund Menorandum of Agreenent
SSC -- Scientific Support Coordinator

" 300.5 Definitions.

Ternms not defined in this section have the neani ng gi ven by CERCLA or

t he CWA
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"Activation" nmeans notification by tel ephone or other expeditious nanner
or, when required, the assenbly of some or all appropriate nenbers of the RRT
or NRT.

"Alternative water supplies" as defined by section 101(34) of CERCLA,
i ncludes, but is not linmted to, drinking water and househol d water supplies.

"Applicabl e requi rements" neans those cl eanup standards, standards of
control, and other substantive requirenments, criteria, or limtations
promul gated under federal environnmental or state environmental or facility
siting laws that specifically address a hazardous substance, pollutant,
contam nant, renedial action, |ocation, or other circunstance found at a
CERCLA site. Only those state standards that are identified by a state in a
timely manner and that are nore stringent than federal requirenents nmay be
appl i cabl e.

"Bi ol ogi cal additives" means m crobiol ogical cultures, enzynes, or
nutrient additives that are deliberately introduced into an oil discharge for
the specific purpose of encouraging

start 55 FR 8815
bi odegradation to mtigate the effects of the discharge.

"Burni ng agents" neans those additives that, through physical or
chemi cal neans, inprove the conbustibility of the materials to which they are
appl i ed.

"CERCLA" is the Conprehensive Environnental Response, Conpensation, and
Liability Act of 1980, as amended by the Superfund Amendnments and
Reaut hori zati on Act of 1986.

"CERCLI S" is the abbreviation of the CERCLA Information System EPA' s
conprehensi ve data base and nanagenent system that inventories and tracks
rel eases addressed or needing to be addressed by the Superfund program
CERCLI S contains the official inventory of CERCLA sites and supports EPA's
site planning and tracking functions. Sites that EPA deci des do not warrant
nmoving further in the site evaluation process are given a "No Further Response
Action Planned" (NFRAP) designation in CERCLIS. This neans that no additiona
federal steps under CERCLA will be taken at the site unless future information
so warrants. Sites are not removed fromthe data base after conpletion of
eval uations in order to docunent that these evaluations took place and to
preclude the possibility that they be needl essly repeated. Inclusion of a
specific site or area in the CERCLIS data base does not represent a
deternmination of any party's liability, nor does it represent a finding that
any response action is necessary. Sites that are deleted fromthe NPL are not
designated NFRAP sites. Deleted sites are listed in a separate category in
the CERCLI S data base.

"Chem cal agents" neans those el ements, conmpounds, or m xtures that
coagul ate, disperse, dissolve, emulsify, foam neutralize, precipitate,
reduce, solubilize, oxidize, concentrate, congeal, entrap, fix, meke the
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pol lutant nmass nore rigid or viscous, or otherwise facilitate the mtigation
of deleterious effects or the renpval of the pollutant fromthe water

"Claint as defined by section 101(4) of CERCLA, neans a demand in
writing for a sum certain.

"Coastal waters" for the purposes of classifying the size of discharges,
nmeans the waters of the coastal zone except for the Great Lakes and specified
ports and harbors on inland rivers.

"Coastal zone" as defined for the purpose of the NCP, nmeans all United
States waters subject to the tide, United States waters of the Great Lakes,
speci fied ports and harbors on inland rivers, waters of the contiguous zone,
ot her waters of the high seas subject to the NCP, and the | and surface or |and
substrata, ground waters, and anbient air proximal to those waters. The term
coastal zone delineates an area of federal responsibility for response action

Preci se boundaries are determ ned by EPA/ USCG agreenents and identified in
federal regional contingency plans.

"Conmunity relations" neans EPA's programto inform and encourage public
participation in the Superfund process and to respond to conmunity concerns.
The term "public" includes citizens directly affected by the site, other
interested citizens or parties, organized groups, elected officials, and
potentially responsible parties.

"Conmunity relations coordinator" nmeans | ead agency staff who work with
the OSC/RPM to involve and informthe public about the Superfund process and
response actions in accordance with the interactive comunity relations
requi renents set forth in the NCP

"Conti guous zone" neans the zone of the high seas, established by the
United States under Article 24 of the Convention on the Territorial Sea and
Conti guous Zone, which is contiguous to the territorial sea and which extends
nine mles seaward fromthe outer limt of the territorial sea.

"Cooperative agreenent"” is a legal instrunent EPA uses to transfer
noney, property, services, or anything of value to a recipient to acconplish a
public purpose in which substantial EPA involvenent is anticipated during the
performance of the project.

"Di scharge" as defined by section 3l1(a)(2) of the CWA, includes, but is
not limted to, any spilling, |eaking, punping, pouring, emtting, enptying,
or dunping of oil, but excludes discharges in conpliance with a permt under
section 402 of the CWA, discharges resulting fromcircunstances identified and
revi ewed and nade a part of the public record with respect to a permt issued
or nodified under section 402 of the CWA, and subject to a condition in such
permt, or continuous or anticipated internittent discharges froma point
source, identified in a permt or pernit application under section 402 of the
CWA, that are caused by events occurring within the scope of relevant
operating or treatnent systens. For purposes of the NCP, discharge al so neans
threat of discharge.
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"Di spersants" neans those chem cal agents that enulsify, disperse, or
solubilize oil into the water columm or pronote the surface spreadi ng of oi
slicks to facilitate dispersal of the oil into the water colum.

"Drinking water supply" as defined by section 101(7) of CERCLA, neans
any raw or finished water source that is or nmay be used by a public water
system (as defined in the Safe Drinking Water Act) or as drinking water by one
or nore individuals.

"Environment" as defined by section 101(8) of CERCLA, neans the
navi gabl e waters, the waters of the contiguous zone, and the ocean waters of
whi ch the natural resources are under the exclusive nmanagenment authority of
the United States under the Maghuson Fishery Conservation and Managenment Act;
and any other surface water, ground water, drinking water supply, |and surface
or subsurface strata, or ambient air within the United States or under the
jurisdiction of the United States.

"Facility" as defined by section 101(9) of CERCLA, neans any buil ding,
structure, installation, equipment, pipe or pipeline (including any pipe into
a sewer or publicly owned treatnment works), well, pit, pond, |agoon,

i mpoundnent, ditch, landfill, storage container, notor vehicle, rolling stock
or aircraft, or any site or area, where a hazardous substance has been
deposited, stored, disposed of, or placed, or otherwi se come to be |ocated,;
but does not include any consuner product in consunmer use or any vessel

"Feasibility study" (FS) means a study undertaken by the |ead agency to
devel op and eval uate options for renedial action. The FS enphasizes data
analysis and is generally perforned concurrently and in an interactive fashion
with the renmedial investigation (RI), using data gathered during the RI. The
Rl data are used to define the objectives of the response action, to devel op
remedi al action alternatives, and to undertake an initial screening and
detail ed analysis of the alternatives. The termalso refers to a report that
describes the results of the study.

"First federal official" means the first federal representative of a
partici pati ng agency of the National Response Teamto arrive at the scene of a
di scharge or a release. This official coordinates activities under the NCP
and may initiate, in consultation with the OSC, any necessary actions unti
the arrival of the predesignated OSC. A state with primary jurisdiction over
a site covered by a cooperative agreenent will act in the stead of the first
federal official for any incident at the site.

"Fund" or "Trust Fund" nmeans the Hazardous Substance Superfund
established by section 9507 of the Internal Revenue Code of |986.

"Ground water" as defined by section 101(12) of CERCLA, neans water in a
saturated zone or stratum beneath the surface of |and or water

start 55 FR 8816

"Hazard Ranking Systenm (HRS) neans the nethod used by EPA to eval uate
the relative potential of hazardous substance releases to cause health or
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safety probl ens, or ecol ogical or environnental damage.

"Hazar dous substance" as defined by section 101(14) of CERCLA, neans:
Any subst ance desi ghated pursuant to section 311(b)(2)(A) of the CWA, any
el enment, conpound, mi xture, solution, or substance designated pursuant to
section 102 of CERCLA; any hazardous waste having the characteristics
i dentified under or listed pursuant to section 3001 of the Solid Waste
Di sposal Act (but not including any waste the regul ati on of which under the
Solid Waste Di sposal Act has been suspended by Act of Congress); any toxic
pollutant |isted under section 307(a) of the CWA; any hazardous air poll utant
listed under section 112 of the Clean Air Act; and any imminently hazardous
chemi cal substance or mxture with respect to which the EPA Adm ni strator has
taken action pursuant to section 7 of the Toxic Substances Control Act. The
term does not include petroleum including crude oil or any fraction thereof
which is not otherw se specifically listed or designated as a hazardous
substance in the first sentence of this paragraph, and the term does not
i nclude natural gas, natural gas liquids, liquified natural gas, or synthetic
gas usable for fuel (or m xtures of natural gas and such synthetic gas).

"I'ndian tribe" as defined by section 101(36) of CERCLA, nmeans any | ndian
tribe, band, nation, or other organized group or comunity, including any
Al aska Native village but not including any Al aska Native regional or village
corporation, which is recognized as eligible for the special prograns and
services provided by the United States to |Indians because of their status as
I ndi ans.
"I'nland waters," for the purposes of classifying the size of discharges,
means those waters of the United States in the inland zone, waters of the
Great Lakes, and specified ports and harbors on inland rivers.

"I'nl and zone" neans the environment inland of the coastal zone excl uding
the Great Lakes and specified ports and harbors on inland rivers. The term
i nl and zone delineates an area of federal responsibility for response action
Preci se boundaries are determ ned by EPA/ USCG agreenents and identified in
federal regional contingency plans.

"Lead agency" neans the agency that provides the OSC RPMto plan and
i mpl ement response action under the NCP. EPA, the USCG another federa
agency, or a state (or political subdivision of a state) operating pursuant to
a contract or cooperative agreenment executed pursuant to section 104(d) (1) of
CERCLA, or designated pursuant to a Superfund Menorandum of Agreenment (SMOA)
entered into pursuant to Subpart F of the NCP or other agreenents nay be the
| ead agency for a response action. |In the case of a release of a hazardous
substance, pollutant, or contami nant, where the release is on, or the sole
source of the release is from any facility or vessel under the jurisdiction,
custody, or control of Departnment of Defense (DOD) or Departnent of Energy
(DCE), then DOD or DOE will be the | ead agency. Where the release is on, or
the sole source of the release is from any facility or vessel under the
jurisdiction, custody, or control of a federal agency other than EPA, the
USCG DOD, or DOE, then that agency will be the | ead agency for renedia
actions and renoval actions other than emergencies. The federal agency
mai ntains its | ead agency responsibilities whether the renedy is sel ected by



-13-

the federal agency for non-NPL sites or by EPA and the federal agency or by
EPA al one under CERCLA section 120. The |lead agency will consult with the
support agency, if one exists, throughout the response process.

"Managenent of migration" neans actions that are taken to mnimze and
mtigate the migration of hazardous substances or pollutants or contaninants
and the effects of such migration. Measures may include, but are not limted
to, managenent of a plume of contamination, restoration of a drinking water
aqui fer, or surface water restoration.

"M scel |l aneous oil spill control agent" is any product, other than a
di spersant, sinking agent, surface collecting agent, biological additive, or
burni ng agent, that can be used to enhance oil spill cleanup, renoval,

treatment, or nmitigation

"National Priorities List" (NPL) means the list, conpiled by EPA
pursuant to CERCLA section 105, of uncontrolled hazardous substance rel eases
in the United States that are priorities for long-termrenedi al evaluation and
response.

"Natural resources" neans land, fish, wildlife, biota, air, water,
ground water, drinking water supplies, and other such resources bel onging to,
managed by, held in trust by, appertaining to, or otherwi se controlled by the
United States (including the resources of the exclusive econonic zone defined
by the Magnuson Fi shery Conservati on and Managenent Act of 1976), any state or
| ocal governnent, any foreign governnent, any Indian tribe, or, if such
resources are subject to a trust restriction on alienation, any nmenber of an
I ndian tri be.

"Navi gabl e waters" as defined by 40 CFR " 110.1, neans the waters of the
United States, including the territorial seas. The termincludes:

(a) All waters that are currently used, were used in the past, or may be
susceptible to use in interstate or foreign comrerce, including all waters
that are subject to the ebb and flow of the tide;

(b) Interstate waters, including interstate wetl ands;

(c) Al other waters such as intrastate |akes, rivers, streans
(including intermttent streans), nudflats, sandflats, and wetl ands, the use,
degradation, or destruction of which would affect or could affect interstate
or foreign conmrerce including any such waters:

(1) That are or could be used by interstate or foreign travelers for
recreational or other purposes;

(2) Fromwhich fish or shellfish are or could be taken and sold in
interstate or foreign comrerce

(3) That are used or could be used for industrial purposes by industries
in interstate conmerce
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(d) Al inpoundnents of waters otherw se defined as navigable waters
under this section;

(e) Tributaries of waters identified in paragraphs (a) through (d) of
this definition, including adjacent wetlands; and

(f) Wetlands adjacent to waters identified in paragraphs (a) through (e)
of this definition: Provided, that waste treatnment systems (other than cooling
ponds nmeeting the criteria of this paragraph) are not waters of the United
St at es.

"Offshore facility" as defined by section 101(17) of CERCLA and section
311(a)(11) of the CWA, neans any facility of any kind located in, on, or under
any of the navigable waters of the United States and any facility of any kind
which is subject to the jurisdiction of the United States and is |ocated in,
on, or under any other waters, other than a vessel or a public vessel

"G l" as defined by section 311(a)(1) of the CWA, nmeans oil of any kind
or in any form including, but not limted to, petroleum fuel oil, sludge,
oil refuse, and oil mxed with wastes other than dredged spoil

"Gl pollution fund" nmeans the fund established by section 311(k) of the
CWA.

"On-scene coordinator" (0SC) nmeans the federal official predesignated by
EPA or the USCG to coordinate and direct federal responses under Subpart
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D, or the official designated by the | ead agency to coordinate and direct
renmoval actions under Subpart E of the NCP

"Onshore facility" as defined by section 101(18) of CERCLA, neans any
facility (including, but not limted to, notor vehicles and rolling stock) of
any kind | ocated in, on, or under any |land or non-navigable waters within the
United States; and, as defined by section 311(a)(10) of the CWA, neans any
facility (including, but not limted to, notor vehicles and rolling stock) of
any kind located in, on, or under any land within the United States other than
submer ged | and.

"On-site" nmeans the areal extent of contanmination and all suitable areas
in very close proxinmity to the contam nation necessary for inplenmentation of
the response action.

"Operable unit" neans a discrete action that conprises an increnenta
step toward conprehensively addressing site problens. This discrete portion
of a renedial response nmanages mgration, or elimnates or mitigates a
rel ease, threat of a rel ease, or pathway of exposure. The cleanup of a site
can be divided into a nunber of operable units, depending on the conplexity of
the problens associated with the site. Operable units nmay address
geographical portions of a site, specific site problens, or initial phases of
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an action, or may consist of any set of actions performed over tinme or any
actions that are concurrent but located in different parts of a site.

"Operation and nmmi ntenance" (O&\W neans nmeasures required to maintain
the effectiveness of response actions.

"Person" as defined by section 101(21) of CERCLA, neans an i ndivi dual
firm corporation, association, partnership, consortium joint venture,
commercial entity, United States governnent, state, nunicipality, conm ssion,
political subdivision of a state, or any interstate body.

"Pol lutant or contaminant" as defined by section 101(33) of CERCLA,
shall include, but not be limted to, any el enment, substance, conpound, or
m xture, including disease-causing agents, which after release into the
envi ronnent and upon exposure, ingestion, inhalation, or assimlation into any
organism either directly fromthe environment or indirectly by ingestion
t hrough food chains, will or may reasonably be anticipated to cause death,
di sease, behavioral abnornelities, cancer, genetic nutation, physiologica
mal functi ons (including malfunctions in reproduction) or physica
deformations, in such organisnms or their offspring. The term does not include
petrol eum including crude oil or any fraction thereof which is not otherw se
specifically listed or designated as a hazardous substance under section
101(14) (A) through (F) of CERCLA, nor does it include natural gas, liquified
natural gas, or synthetic gas of pipeline quality (or mixtures of natural gas
and such synthetic gas). For purposes of the NCP, the term pollutant or
cont ami nant means any pollutant or contami nant that may present an i mr nent
and substantial danger to public health or welfare.

"Post-removal site control" neans those activities that are necessary to
sustain the integrity of a Fund-financed renpval action following its
conclusion. Post-renoval site control may be a renoval or remedial action
under CERCLA. The termincludes, without being Iinmted to, activities such as
relighting gas flares, replacing filters, and collecting | eachate.

"Prelimnary assessnment” (PA) neans review of existing informtion and
an off-site reconnai ssance, if appropriate, to determne if a rel ease may
require additional investigation or action. A PA may include an on-site
reconnai ssance, if appropriate.

"Public participation," see the definition for conmunity rel ations.

"Public vessel" as defined by section 311(a)(4) of the CWA, neans a
vessel owned or bareboat-chartered and operated by the United States, or by a
state or political subdivision thereof, or by a foreign nation, except when
such vessel is engaged in commerce

"Qual ity assurance project plan" (QAPP) is a witten docunent,
associated with all renedial site sanpling activities, which presents in
specific terns the organi zati on (where applicable), objectives, functiona
activities, and specific quality assurance (QA) and quality control (QC)
activities designed to achieve the data quality objectives of a specific
project(s) or continuing operation(s). The QAPP is prepared for each specific
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project or continuing operation (or group of simlar projects or continuing
operations). The QAPP will|l be prepared by the responsible program office,
regi onal office, |aboratory, contractor, recipient of an assistance agreenent,
or other organi zation. For an enforcenment action, potentially responsible
parties may prepare a QAPP subject to | ead agency approval.

"Rel ease" as defined by section 101(22) of CERCLA, neans any spilling,
| eaki ng, punping, pouring, emtting, enptying, discharging, injecting,
escapi ng, |eaching, dunping, or disposing into the environment (including the
abandonnent or discarding of barrels, containers, and other closed receptacles
cont ai ni ng any hazardous substance or pollutant or contam nant), but excl udes:
Any rel ease which results in exposure to persons solely within a workpl ace
with respect to a claimwhich such persons nmay assert against the enpl oyer of
such persons; em ssions fromthe engi ne exhaust of a nmotor vehicle, rolling
stock, aircraft, vessel, or pipeline punping station engine; rel ease of
source, byproduct, or special nuclear material froma nuclear incident, as
those terns are defined in the Atom ¢ Energy Act of 1954, if such release is
subject to requirenents with respect to financial protection established by
the Nucl ear Regul atory Comn ssion under section 170 of such Act, or, for the
pur poses of section 104 of CERCLA or any other response action, any rel ease of
source, byproduct, or special nuclear material fromany processing site
desi gnat ed under section 102(a)(1) or 302(a) of the Uranium MII| Tailings
Radi ati on Control Act of 1978; and the nornal application of fertilizer. For
purposes of the NCP, rel ease al so neans threat of rel ease

"Rel evant and appropriate requirenments" nmeans those cl eanup standards,
standards of control, and other substantive requirenments, criteria, or
limtations pronul gated under federal environmental or state environmental or
facility siting laws that, while not "applicable" to a hazardous substance,
pol l utant, contam nant, renedial action, |location, or other circunstance at a
CERCLA site, address problens or situations sufficiently simlar to those
encountered at the CERCLA site that their use is well suited to the particular
site. Only those state standards that are identified in a tinmely manner and
are nore stringent than federal requirenents may be rel evant and appropriate.

"Renedi al design" (RD) nmeans the technical analysis and procedures which
follow the selection of remedy for a site and result in a detailed set of
pl ans and specifications for inplenentation of the renmedial action

"Renedi al investigation" (RI) is a process undertaken by the | ead agency
to determ ne the nature and extent of the problem presented by the rel ease.
The Rl enphasi zes data collection and site characterization, and is generally
performed concurrently and in an interactive fashion with the feasibility
study. The Rl includes sanpling and nonitoring, as necessary, and includes
the gathering of sufficient information to determ ne the necessity for
remedi al action and to support the evaluation of renedial alternatives.

"Renedi al project nanager" (RPM neans the official designated by the
| ead agency to coordinate, nonitor, or

start 55 FR 8818



-17-
direct renedial or other response actions under Subpart E of the NCP

"Renedy or renedial action" (RA) nmeans those actions consistent with
per manent renmedy taken instead of, or in addition to, removal action in the
event of a release or threatened rel ease of a hazardous substance into the
environnent, to prevent or mnimze the rel ease of hazardous substances so
that they do not migrate to cause substantial danger to present or future
public health or welfare or the environnment. The termincludes, but is not
limted to, such actions at the |location of the rel ease as storage,
confinenent, perinmeter protection using dikes, trenches, or ditches, clay
cover, neutralization, cleanup of rel eased hazardous substances and associ at ed
contanmi nated materials, recycling or reuse, diversion, destruction,
segregation of reactive wastes, dredging or excavations, repair or replacenment
of | eaking containers, collection of |eachate and runoff, on-site treatnment or
i ncineration, provision of alternative water supplies, any nonitoring
reasonably required to assure that such actions protect the public health and
wel fare and the environnent and, where appropriate, post-renmoval site contro
activities. The termincludes the costs of pernmanent relocation of residents
and busi nesses and community facilities (including the cost of providing
"alternative | and of equivalent value" to an Indian tribe pursuant to CERCLA
section 126(b)) where EPA determ nes that, alone or in conbination with other
measures, such relocation is nmore cost-effective than, and environnmentally
preferable to, the transportation, storage, treatnment, destruction, or secure
di sposition off-site of such hazardous substances, or may otherw se be
necessary to protect the public health or welfare; the termincludes off-site
transport and off-site storage, treatnent, destruction, or secure disposition
of hazardous substances and associ ated contani nated materials. For the
purpose of the NCP, the termal so includes enforcenent activities related
t her et o.

"Renpove or rempval" as defined by section 311(a)(8) of the CWA, refers
to renoval of oil or hazardous substances fromthe water and shorelines or the
taki ng of such other actions as nmay be necessary to mnimze or nitigate
darmage to the public health or welfare or to the environment. As defined by
section 101(23) of CERCLA, renove or renoval neans the cleanup or renoval of
rel eased hazardous substances from the environnment; such actions as may be
necessary taken in the event of the threat of rel ease of hazardous substances
into the environnment; such actions as nay be necessary to nonitor, assess, and
eval uate the release or threat of release of hazardous substances; the
di sposal of renmoved material; or the taking of such other actions as may be
necessary to prevent, mnimze, or mitigate danage to the public health or
wel fare or to the environnent, which may otherwi se result froma rel ease or
threat of release. The termincludes, in addition, w thout being limted to,
security fencing or other neasures to limt access, provision of alternative
wat er supplies, temporary evacuati on and housi ng of threatened individuals not
ot herwi se provided for, action taken under section 104(b) of CERCLA, post-
renoval site control, where appropriate, and any energency assi stance which
may be provided under the Disaster Relief Act of 1974. For the purpose of the
NCP, the term al so includes enforcenent activities related thereto.

"Respond or response" as defined by section 101(25) of CERCLA, neans
remove, renmoval, renedy, or renedial action, including enforcenent activities
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rel ated thereto.

"SARA" is the Superfund Amendrments and Reaut horization Act of 1986. In
addition to certain free-standing provisions of law, it includes anendnents to
CERCLA, the Solid Waste Di sposal Act, and the Internal Revenue Code. Anpng
the free-standing provisions of lawis Title Ill of SARA also known as the
"Emergency Pl anning and Conmunity Right-to-Know Act of 1986" and Title |V of
SARA, al so known as the "Radon Gas and Indoor Air Quality Research Act of
1986." Title V of SARA amending the Internal Revenue Code is al so known as
the "Superfund Revenue Act of 1986."

"Si nki ng agents" nmeans those additives applied to oil discharges to sink
floating pollutants bel ow the water surface.

"Site inspection"” (SI) nmeans an on-site investigation to deternine
whether there is a release or potential release and the nature of the
associated threats. The purpose is to augnment the data collected in the
prelimnary assessnment and to generate, if necessary, sanpling and other field
data to deternmine if further action or investigation is appropriate.

"Size classes of discharges" refers to the follow ng size classes of oi
di scharges which are provided as guidance to the OSC and serve as the criteria
for the actions delineated in Subpart D. They are not nmeant to inply
associ at ed degrees of hazard to public health or welfare, nor are they a
measure of environmental injury. Any oil discharge that poses a substantia
threat to public health or welfare or the environnent or results in
signi ficant public concern shall be classified as a major discharge regardl ess
of the followi ng quantitative neasures:

(a) M nor discharge nmeans a discharge to the inland waters of |ess than
1,000 gallons of oil or a discharge to the coastal waters of |ess than 10, 000
gal l ons of oil

(b) Medi um di scharge nmeans a di scharge of 1,000 to 10,000 gallons of oi
to the inland waters or a discharge of 10,000 to 100,000 gallons of oil to the
coastal waters.

(c) Major discharge nmeans a di scharge of nmore than 10,000 gall ons of oi
to the inland waters or nore than 100,000 gallons of oil to the coasta
wat er s.

"Size classes of releases" refers to the followi ng size classifications
whi ch are provided as guidance to the OSC for neeting pollution reporting
requi renents in Subpart B. The final determ nation of the appropriate
classification of a release will be nmade by the OSC based on consi deration of
the particular release (e.g., size, location, inpact, etc.):

(a) Mnor release nmeans a rel ease of a quantity of hazardous
substance(s), pollutant(s), or contam nant(s) that poses minimal threat to
public health or welfare or the environnment.

(b) Mediumrel ease neans a rel ease not neeting the criteria for
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classification as a m nor or mmjor rel ease.

(c) Mjor release neans a release of any quantity of hazardous
substance(s), pollutant(s), or contam nant(s) that poses a substantial threat
to public health or welfare or the environment or results in significant
publi c concern.

"Source control action" is the construction or installation and start-up
of those actions necessary to prevent the continued rel ease of hazardous
substances or pollutants or contam nants (primarily froma source on top of or
within the ground, or in buildings or other structures) into the environnent.

"Source control mmintenance neasures" are those nmeasures intended to
mai ntain the effectiveness of source control actions once such actions are
operating and functioning properly, such as the mai ntenance of landfill caps
and | eachate collection systens.

"Specified ports and harbors" neans those ports and harbor areas on
inland rivers, and | and areas i medi ately adjacent to those waters, where the
USCG acts as predesi gnated on-scene coordinator. Precise |locations are
deternm ned by EPA/ USCG regi onal agreenents and identified in federal regiona
conti ngency pl ans.
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"State" nmeans the several states of the United States, the District of
Col unmbi a, the Commonweal th of Puerto Rico, Guam Anmerican Sampa, the Virgin
I sl ands, the Commonweal th of Northern Marianas, and any other territory or
possessi on over which the United States has jurisdiction. For purposes of the
NCP, the termincludes Indian tribes as defined in the NCP except where
specifically noted. Section 126 of CERCLA provides that the governing body of
an Indian tribe shall be afforded substantially the same treatnent as a state
with respect to certain provisions of CERCLA. Section 300.515(b) of the NCP
describes the requirenments pertaining to Indian tribes that wish to be treated
as states.

"Super fund Menorandum of Agreenent” (SMOA) neans a nonbi nding, witten
docunent executed by an EPA Regional Adm nistrator and the head of a state
agency that may establish the nature and extent of EPA and state interaction
during the renmoval, pre-renedial, remedial, and/or enforcenent response
process. The SMOA is not a site-specific docunent although attachments may
address specific sites. The SMOA generally defines the role and
responsibilities of both the | ead and the support agencies.

"Superfund state contract" is a joint, legally binding agreenment between
EPA and a state to obtain the necessary assurances before a federal -1 ead
remedi al action can begin at a site. In the case of a political subdivision-
| ead renedi al response, a three-party Superfund state contract anong EPA, the
state, and political subdivision thereof, is required before a politica
subdi vi sion takes the | ead for any phase of renedial response to ensure state
i nvol venent pursuant to section 121(f)(1) of CERCLA. The Superfund state
contract nmay be amended to provide the state's CERCLA section 104 assurances
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before a political subdivision can take the |ead for renedial action

"Support agency" neans the agency or agencies that provide the support
agency coordinator to furnish necessary data to the | ead agency, review
response data and docunents, and provi de ot her assistance as requested by the
OSC or RPM  EPA, the USCG another federal agency, or a state may be support
agencies for a response action if operating pursuant to a contract executed
under section 104(d) (1) of CERCLA or designated pursuant to a Superfund
Menmor andum of Agreenent entered into pursuant to Subpart F of the NCP or other
agreenent. The support agency may al so concur on decision docunents.

"Support agency coordinator" (SAC) neans the official designated by the
support agency, as appropriate, to interact and coordinate with the | ead
agency in response actions under Subpart E of this Part.

"Surface collecting agents" neans those chenical agents that forma
surface filmto control the |layer thickness of oil

"Threat of discharge or release," see definitions for discharge and
rel ease.

"Threat of release," see definition for rel ease.

"Treat ment technol ogy" nmeans any unit operation or series of unit
operations that alters the conposition of a hazardous substance or poll utant
or contam nant through chenical, biological, or physical nmeans so as to reduce
toxicity, nobility, or volunme of the contam nated materials being treated.
Treatment technologies are an alternative to | and di sposal of hazardous wastes
wi t hout treatnent.

"Trustee" nmeans an official of a federal natural resources managemnent
agency designated in Subpart G of the NCP or a designated state official or
I ndian tribe who may pursue clainms for damages under section 107(f) of CERCLA.

"United States" when used in relation to section 311(a)(5) of the CWA
nmeans the states, the District of Colunbia, the Commonwealth of Puerto Rico,
the Northern Mariana |slands, Guam Anerican Sampa, the United States Virgin
I sl ands, and the Pacific |Island Governments. United States, when used in
relation to section 101(27) of CERCLA, includes the several states of the
United States, the District of Colunbia, the Conmonwealth of Puerto Rico,
Guam Anerican Sanmpa, the United States Virgin Islands, the Commnweal th of
the Northern Marianas, and any other territory or possession over which the
United States has jurisdiction.

"Vessel " as defined by section 101(28) of CERCLA, means every
description of watercraft or other artificial contrivance used, or capabl e of
bei ng used, as a neans of transportation on water; and, as defined by section
311(a)(3) of the CWA, neans every description of watercraft or other
artificial contrivance used, or capable of being used, as a nmeans of
transportati on on water other than a public vessel

"Vol unteer" nmeans any individual accepted to perform services by the
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| ead agency which has authority to accept volunteer services (exanples: See 16
U.S.C. 742f(c)). A volunteer is subject to the provisions of the authorizing
statute and the NCP.

" 300.6 Use of nunmber and gender

As used in this regulation, words in the singular also include the
plural and words in the masculine gender also include the fem nine and vice
versa, as the case may require.

" 300.7 Conputation of tine.

In computing any period of tinme prescribed or allowed in these rul es of
practice, except as otherw se provided, the day of the event from which the
desi gnat ed period begins to run shall not be included. Saturdays, Sundays,
and federal |egal holidays shall be included. Wen a stated tinme expires on a
Sat urday, Sunday, or |legal holiday, the stated tine period shall be extended
to include the next business day.
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SUBPART B -- RESPONSI BI LI TY AND ORGANI ZATI ON FOR RESPONSE

" 300. 100 Duti es of President del egated to federal agencies.

In Executive Order 11735 and Executive Order 12580, the President
del egated certain functions and responsibilities vested in himby the CWA and
CERCLA, respectively.

" 300. 105 Ceneral organi zati on concepts.

(a) Federal agencies shoul d:

(1) Plan for energencies and devel op procedures for addressing oi
di scharges and rel eases of hazardous substances, pollutants, or contam nants;

(2) Coordinate their planning, preparedness, and response activities
wi th one anot her

(3) Coordinate their planning, preparedness, and response activities
with affected states and | ocal governments and private entities; and

(4) Make available those facilities or resources that may be useful in a
response situation, consistent with agency authorities and capabilities.

(b) Three fundanmental kinds of activities are perfornmed pursuant to the
NCP

(1) Preparedness planning and coordination for response to a discharge
of oil or release of a hazardous substance, pollutant, or contam nant;

(2) Notification and comruni cations; and
(3) Response operations at the scene of a discharge or rel ease.
(c) The organizational elenents created to performthese activities

(1) The National Response Team (NRT), responsible for national response
and preparedness pl anning, for coordinating
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regi onal planning, and for providing policy guidance and support to the
Regi onal Response Teans. NRT nenbership consists of representatives fromthe
agenci es specified in " 300.175

(2) Regional Response Teans (RRTs), responsible for regional planning
and preparedness activities before response
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actions, and for providing advice and support to the on-scene coordi nator

(0sC) or renedial project nmanager (RPM when activated during a response. RRT
menber shi p consists of designated representatives from each federal agency
participating in the NRT together with state and (as agreed upon by the
states) |ocal governnent representatives.

(3) The OSC and the RPM primarily responsible for directing response
efforts and coordinating all other efforts at the scene of a discharge or
rel ease. The other responsibilities of OSCs and RPMs are described in *
300. 135.

(d)(1) The organizational concepts of the national response system are
depicted in the following Figure 1
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[ Figure 1]
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(2) The standard federal regional boundaries (which are also the

geographic areas of responsibility for the Regi onal Response Teans) are shown
in the foll owing Figure 2:
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[ Figure 2]
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(3) The USCG District boundaries are shown in the follow ng Figure 3:
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[ Fi gure 3]
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" 300. 110 Nat i onal Response Team

Nat i onal planni ng and coordination is acconplished through the Nationa
Response Team ( NRT) .

(a) The NRT consists of representatives fromthe agencies naned in *
300.175. Each agency shall designate a nmenmber to the team and sufficient
alternates to ensure representation, as agency resources permt. The NRT will
consi der requests for nenbership on the NRT from other agencies. O her
agenci es may request nmenbership by forwardi ng such requests to the chair of
t he NRT.

(b) The chair of the NRT shall be the representative of EPA and the
vice chair shall be the representative of the USCG wth the exception of
peri ods of activation because of response action. During activation, the
chair shall be the menber agency providing the OSC RPM The vice chair shal
mai ntain records of NRT activities along with national, regional, and OSC
pl ans for response actions.

(c) Wiile the NRT desires to achieve a consensus on all matters brought
before it, certain nmatters may prove unresolvable by this means. |n such
cases, each agency serving as a participating agency on the NRT may be
accorded one vote in NRT proceedings.

(d) The NRT nay establish such bylaws and comrittees as it deens
appropriate to further the purposes for which it is established.

(e) The NRT shall evaluate nethods of responding to discharges or
rel eases, shall recommend any changes needed in the response organization, and
may recommend revisions to the NCP

(f) The NRT shall provide policy and programdirection to the RRTs.

(g) The NRT nay consider and nake recomrendati ons to appropriate
agencies on the training, equipping, and protection of response teans and
necessary research, devel opnment, denonstration, and evaluation to inprove
response capabilities.

(h) Direct planning and preparedness responsibilities of the NRT
i ncl ude:

(1) Maintaining national preparedness to respond to a najor discharge
of oil or release of a hazardous substance, pollutant, or contaminant that is
beyond regi onal capabilities;

(2) Publishing guidance docunents for preparation and inplenentation of
SARA Title Il I ocal energency response plans;

(3) Mnitoring incoming reports fromall RRTs and activating for a
response action, when necessary;
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(4) Coordinating a national programto assist nenber agencies in
prepar edness pl anni ng and response, and enhanci ng coordi nati on of nenber
agency preparedness prograns;

(5) Devel oping procedures to ensure the coordination of federal, state,
and | ocal governnents, and private response to oil discharges and rel eases of
hazar dous substances, pollutants, or contani nants;

(6) Mnitoring response-related research and devel opnent, testing, and
eval uation activities of NRT agencies to enhance coordi nati on and avoid
duplication of effort;

(7) Devel oping recomrendati ons for response training and for enhancing
the coordi nati on of avail able resources anpbng agencies with training
responsi bilities under the NCP; and

(8) Review ng regional responses to oil discharges and hazardous
substance, pollutant, or contami nant rel eases, including an eval uation of
equi pnment readi ness and coordi nati on anong responsi bl e public agencies and
private organizations.

(i) The NRT will consider matters referred to it for advice or
resolution by an RRT.

(j) The NRT should be activated as an energency response team

(1) When an oil discharge or hazardous substance rel ease:

(i) Exceeds the response capability of the region in which it occurs;

(ii) Transects regional boundaries; or

(iii) Involves a significant threat to public health or welfare or the
envi ronnent, substantial anobunts of property, or substantial threats to
natural resources; or

(2) If requested by any NRT nenber.

(k) When activated for a response action, the NRT shall neet at the
call of the chair and may:

(1) Mnitor and evaluate reports fromthe OSC/ RPM and reconmend to the
OSC/ RPM  t hrough the RRT, actions to conmbat the discharge or rel ease;

(2) Request other federal, state, and |ocal governnents, or private
agencies, to provide resources under their existing authorities to conbat a
di scharge or release, or to nonitor response operations; and

(3) Coordinate the supply of equipnent, personnel, or technical advice
to the affected region fromother regions or districts.
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" 300. 115 Regi onal Response Teans.

(a) Regional planning and coordination of preparedness and response
actions is acconplished through the RRT. The RRT agency nenbership parallels
that of the NRT, as described in " 300.110, but also includes state and | oca
representation. The RRT provides the appropriate regional nechanism for
devel opnent and coordi nati on of preparedness activities before a response
action is taken and for coordi nation of assistance and advice to the OSC/ RPM
during such response actions.

(b) The two principal conmponents of the RRT nechanismare a standing
team which consists of designated representatives from each participating
federal agency, state governments, and |ocal governments (as agreed upon by
the states); and incident-specific teans formed fromthe standi ng team when
the RRT is activated for a response. On incident-specific teans,
participation by the RRT nmenber agencies will relate to the technical nature
of the incident and its geographic |ocation.

(1) The standing team s jurisdiction corresponds to the standard
federal regions, except for Al aska, Oceania in the Pacific, and the Caribbean
area, each of which has a separate standing RRT. The role of the standi ng RRT
i ncl udes conmuni cati ons systens and procedures, planning, coordination
trai ning, evaluation, preparedness, and related matters on a regi onwi de basis.

(2) The role of the incident-specific teamis determ ned by the
operational requirements of the response to a specific discharge or rel ease.
Appropriate levels of activation and/or notification of the incident-specific
RRT, including participation by state and | ocal governnents, shall be
deternmined by the designated RRT chair for the incident, based on the Regiona
Contingency Plan (RCP). The incident-specific RRT supports the designated
OSC/ RPM  The desi gnated OSC/ RPM directs response efforts and coordi nates al
other efforts at the scene of a discharge or rel ease.

(c) The representatives of EPA and the USCG shall act as co-chairs of
RRTs except when the RRT is activated. Wen the RRT is activated for response
actions, the chair shall be the nenber agency providing the OSC/ RPM

(d) Each participating agency shoul d desi gnate one nenber and at | east
one alternate nmenber to the RRT. Agencies whose regi onal subdivisions do not
correspond to the standard federal regions may designate additiona
representatives to the standing RRT to ensure appropriate coverage of the
standard federal region. Participating states may al so desi gnate one nenber
and at |east one alternate nmenber to the RRT. |Indian tribal governments may
arrange for representation with the RRT appropriate to their geographica
| ocation. All agencies and states nmmy al so provide additional representatives
as observers to neetings of the RRT.
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(e) RRT nenbers shoul d designate representatives and alternates from

their agencies as resource personnel for RRT activities, including RRT work
pl anni ng, and nmenbership on incident-specific teans in support of the
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OSCs/ RPMs.

(f) Federal RRT nenbers or their representatives should provide
OSCs/ RPMs with assistance fromtheir respective federal agencies commensurate
Wi th agency responsibilities, resources, and capabilities within the region
During a response action, the nenbers of the RRT should seek to make avail abl e
the resources of their agencies to the OSC/ RPM as specified in the RCP and OSC
conti ngency pl an.

(g) RRT nenbers shoul d designate appropriately qualified
representatives fromtheir agencies to work with OSCs in devel opi ng and
mai nt ai ni ng OSC conti ngency plans, described in
" 300. 210, that provide for use of agency resources in responding to
di scharges and rel eases.

(h) Affected states are encouraged to participate actively in all RRT
activities. Each state governor is requested to assign an office or agency to
represent the state on the appropriate RRT; to designate representatives to
work with the RRT and OSCs in devel opi ng RCPs and OSC conti ngency plans; to
pl an for, meke avail able, and coordinate state resources; and to serve as the
contact point for coordination of response with |ocal government agencies,
whet her or not represented on the RRT. The state's RRT representative shoul d
keep the State Enmergency Response Conmi ssion (SERC), described in *

300. 205(c), apprised of RRT activities and coordinate RRT activities with the
SERC. Local governments and Indian tribes are invited to participate in
activities on the appropriate RRT as provided by state | aw or as arranged by
the state's representative.

(i) The standing RRT shall reconmend changes in the regional response
organi zati on as needed, revise the RCP as needed, evaluate the preparedness of
the participating agencies and the effectiveness of OSC contingency plans for
the federal response to discharges and rel eases, and provi de technica
assi stance for preparedness to the response comunity. The RRT shoul d:

(1) Review and coment, to the extent practicable, on |ocal energency
response plans or other issues related to the preparation, inplenmentation, or
exerci se of such plans upon request of a |ocal enmergency planning comrttee;

(2) Evaluate regional and | ocal responses to discharges or rel eases on
a continuing basis, considering avail able | egal renedies, equipnent readiness,
and coordi nati on anpong responsi bl e public agencies and private organi zations,
and recomend i nprovenents;

(3) Reconmend revisions of the NCP to the NRT, based on observations of
response operations;

(4) Review OSC actions to ensure that RCPs and OSC contingency pl ans
are effective;

(5) Encourage the state and |l ocal response community to inprove its
prepar edness for response;
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(6) Conduct advance planning for use of dispersants, surface collection
agents, burning agents, biological additives, or other chem cal agents in
accordance with Subpart J of this Part;

(7) Be prepared to provide response resources to mmjor discharges or
rel eases outside the region;

(8) Conduct or participate in training and exerci ses as necessary to
encour age preparedness activities of the response community within the region

(9) Meet at least semannually to review response actions carried out
during the preceding period and consi der changes in RCPs and OSC conti ngency
pl ans; and

(10) Provide letter reports on RRT activities to the NRT twice a year
no later than January 31 and July 31. At a nmininmum reports should sumarize
recent activities, organizational changes, operational concerns, and efforts
to inprove state and | ocal coordination.

(j)(1) The RRT may be activated by the chair as an incident-specific
response team when a di scharge or rel ease

(i) Exceeds the response capability available to the OSC/RPMin the
pl ace where it occurs;

(ii) Transects state boundaries; or
(iii) My pose a substantial threat to the public health or welfare or

the environnment, or to regionally significant anmounts of property. RCPs shal
specify detailed criteria for activation of RRTs.

(2) The RRT will be activated during any di scharge or rel ease upon a
request fromthe OSC RPM or from any RRT representative, to the chair of the
RRT. Requests for RRT activation shall later be confirnmed in witing. Each

representative, or an appropriate alternate, should be notified i nmediately
when the RRT is activated.

(3) During prolonged renoval or renedial action, the RRT may not need
to be activated or may need to be activated only in a linmted sense, or may
need to have avail able only those nenber agencies of the RRT who are directly
af fected or who can provide direct response assi stance.

(4) Wen the RRT is activated for a discharge or rel ease, agency
representatives shall neet at the call of the chair and may:

(i) Mnitor and evaluate reports fromthe OSC/ RPM advi se the OSC/ RPM
on the duration and extent of response, and recomend to the OSC/ RPM specific
actions to respond to the discharge or rel ease;

(ii) Request other federal, state, or local governnents, or private
agencies, to provide resources under their existing authorities to respond to
a discharge or release or to nonitor response operations;
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(iii) Help the OSC/ RPM prepare information rel eases for the public and
for communi cation with the NRT;

(iv) If the circumstances warrant, nake recomendati ons to the regiona
or district head of the agency providing the OSC RPMthat a different OSC/ RPM
shoul d be designated; and

(v) Submit pollution reports to the NRC as significant devel opnments
occur.

(5) At the regional level, a Regional Response Center (RRC) nay provide
facilities and personnel for comrunications, information storage, and other
requi renents for coordinating response. The location of each RRC should be
provi ded in the RCP

(6) Wen the RRT is activated, affected states nmay participate in al
RRT deliberations. State governnent representatives participating in the RRT
have the sane status as any federal nenber of the RRT.

(7) The RRT can be deactivated when the incident-specific RRT chair
deternmi nes that the OSC/ RPM no | onger requires RRT assistance.

(8 Notification of the RRT may be appropriate when full activation is
not necessary, with systematic comuni cati on of pollution reports or other
nmeans to keep RRT nenbers informed as to actions of potential concern to a
particul ar agency, or to assist in later RRT evaluation of regi onwi de response
ef fecti veness.

(k) \Whenever there is insufficient national policy guidance on a matter
before the RRT, a technical matter requiring solution, or a question
concerning interpretation of the NCP, or there is a disagreenent on
di scretionary actions anong RRT nenbers that cannot be resolved at the
regional level, it nay be referred to the NRT, described in * 300.110, for
advi ce.

" 300.120 On-scene coordi nators and renedi al project managers: genera
responsibilities.

(a) The OSC/ RPM directs response efforts and coordinates all other
efforts
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at the scene of a discharge or release. As part of the planning and
preparedness for response, OSCs shall be predesignated by the regional or
district head of the | ead agency. EPA and the USCG shall predesignate OSCs
for all areas in each region, except as provided in paragraphs (b) and (c) of
this section. RPMs shall be assigned by the | ead agency to nanage renedial or
ot her response actions at NPL sites, except as provided in paragraphs (b) and
(c) of this section.
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(1) The USCG shall provide OSCs for oil discharges, including
di scharges fromfacilities and vessels under the jurisdiction of another
federal agency, within or threatening the coastal zone. The USCG shall also
provi de OSCs for the renpval of rel eases of hazardous substances, pollutants,
or contam nants into or threatening the coastal zone, except as provided in
par agraph (b) of this section. The USCG shall not provide predesignated OSCs
for discharges or releases from hazardous waste managenent facilities or in
simlarly chronic incidents. The USCG shall provide an initial response to
di scharges or rel eases from hazardous waste managenent facilities within the
coastal zone in accordance with DOT/ EPA | nstrunment of Redel egation (May 27,
1988) except as provided by paragraph (b) of this section. The USCG OSC shal
contact the cognizant RPM as soon as it is evident that a renoval may require
a followup renedial action, to ensure that the required planning can be
initiated and an orderly transition to an EPA or state | ead can occur

(2) EPA shall provide OSCs for discharges or releases into or
threatening the inland zone and shall provide RPMs for federally funded
remedi al actions, except in the case of state-lead federally funded response
and as provided in paragraph (b) of this section. EPA will also assune al
renmedi al actions at NPL sites in the coastal zone, even where renovals are
initiated by the USCG except as provided in paragraph (b) of this section

(b) For releases of hazardous substances, pollutants, or contaninants,
when the release is on, or the sole source of the release is from any
facility or vessel, including vessels bareboat-chartered and operated, under
the jurisdiction, custody, or control of DOD, DOE, or other federal agency:

(1) In the case of DOD or DOE, DOD or DOE shall provide OSCs/ RPMs
responsi ble for taking all response actions; and

(2) In the case of a federal agency other than EPA, DOD, or DCE, such
agency shall provide OSCs for all renmpval actions that are not energenci es and
shall provide RPMs for all renedial actions.

(c) DODwll be the renmoval response authority with respect to
incidents involving DOD mlitary weapons and runitions or weapons and
nmuni ti ons under the jurisdiction, custody, or control of DOD

(d) The OSC is responsible for devel opi ng any OSC conti ngency plans for
the federal response in the area of the OSC s responsibility. The planning
shall, as appropriate, be acconplished in cooperation with the RRT, described
in " 300.115, and designated state and | ocal representatives. The OSC
coordi nates, directs, and reviews the work of other agencies, responsible
parties, and contractors to assure conpliance with the NCP, decision docunent,
consent decree, adm nistrative order, and | ead agency-approved pl ans
applicable to the response.

(e) The RPMis the prime contact for renedial or other response actions
bei ng taken (or needed) at sites on the proposed or pronmul gated NPL, and for
sites not on the NPL but under the jurisdiction, custody, or control of a
federal agency. The RPM s responsibilities include:
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(1) Fund-financed response: The RPM coordinates, directs, and reviews
the work of EPA, states and | ocal governnments, the U S. Arny Corps of
Engi neers, and all other agencies and contractors to assure conpliance with
the NCP. Based upon the reports of these parties, the RPMrecomends action
for decisions by lead agency officials. The RPM s period of responsibility
begins prior to initiation of the renedial investigation/ feasibility study
(RI/FS), described in " 300.430, and continues through design, renedia
action, deletion of the site fromthe NPL, and the CERCLA cost recovery
activity. Wen a renoval and renedial action occur at the sanme site, the OSC
and RPM shoul d coordinate to ensure an orderly transition of responsibility.

(2) Federal-Iead non-Fund-financed response: The RPM coordi nat es,
directs, and reviews the work of other agencies, responsible parties, and
contractors to assure conpliance with the NCP, ROD, consent decree,
admi ni strative order, and | ead agency-approved plans applicable to the
response. Based upon the reports of these parties, the RPM shall recomend
action for decisions by | ead agency officials. The RPM s period of
responsibility begins prior to initiation of the RI/FS, described in
300. 430, and continues through design and remedi al action and the CERCLA cost
recovery activity. The OSC and RPM shall ensure orderly transition of
responsibilities fromone to the other

(3) The RPMshall participate in all decision-mking processes
necessary to ensure conpliance with the NCP, including, as appropriate,
agreenents between EPA or other federal agencies and the state. The RPM may
al so revi ew responses where EPA has preauthorized a person to file a claimfor
rei mbursenent to determne that the response was consistent with the terns of
such preauthorization in cases where clains are filed for reinbursenment.

(f)(1) \Were a support agency has been identified through a cooperative
agreenent, SMOA, or other agreenent, that agency may designate a support
agency coordi nator (SAC) to provide assistance, as requested, by the OSC/ RPM

The SACis the prine representative of the support agency for response
actions.

(2) The SAC s responsibilities may include:

(i) Providing and reviewi ng data and docunents as requested by the
OSC/ RPM during the planning, design, and cleanup activities of the response
action; and

(ii) Providing other assistance as requested.

(g)(1) The lead agency should provide appropriate training for its
OSCs, RPMs, and other response personnel to carry out their responsibilities
under the NCP

(2) OSCs/RPMs shoul d ensure that persons desighated to act as their
on-scene representatives are adequately trained and prepared to carry out

actions under the NCP, to the extent practicable.

" 300.125 Notification and conmmuni cati ons.
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(a) The National Response Center (NRC), |ocated at USCG Headquarters,
is the national comunications center, continuously manned for handling
activities related to response actions. The NRC acts as the single point of
contact for all pollution incident reporting, and as the NRT conmuni cati ons
center. Notice of discharges nust be nmade tel ephonically through a toll free
nunber or a special |ocal nunmber (Tel econmunication Device for the Deaf (TDD)
and collect calls accepted). (Notification details appear in "" 300.300 and
300. 405.) The NRC receives and imedi ately rel ays tel ephone notices of
di scharges or releases to the appropriate predesignated federal OSC. The
tel ephone report is distributed to any interested NRT nenber agency or federa
entity that has established a witten agreenent or understanding
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with the NRC. The NRC eval uates inconmng information and i medi ately advi ses
FEMA of a potential major disaster or evacuation situation

(b) The Conmandant, USCG, in conjunction with other NRT agencies, shal
provi de the necessary personnel, communications, plotting facilities, and
equi pnent for the NRC

(c) Notice of an oil discharge or release of a hazardous substance in
an amount equal to or greater than the reportable quantity must be nade
i medi ately in accordance with 33 CFR Part 153, Subpart B, and 40 CFR Part
302, respectively. Notification shall be made to the NRC Duty O ficer, HQ
USCG Washi ngton, DC, tel ephone (800) 424-8802 or (202) 267-2675. All notices
of discharges or releases received at the NRC will be relayed i medi ately by
t el ephone to the OSC.

" 300. 130 Deternm nations to initiate response and special conditions.

(a) In accordance with CWA and CERCLA, the Adnministrator of EPA or the
Secretary of the Departnment in which the USCG is operating, as appropriate, is
authorized to act for the United States to take response neasures deened
necessary to protect the public health or welfare or environnment from
di scharges of oil or releases of hazardous substances, pollutants, or
contam nants except with respect to such rel eases on or fromvessels or
facilities under the jurisdiction, custody, or control of other federa
agenci es.

(b) The Adnministrator of EPA or the Secretary of the Department in
which the USCG is operating, as appropriate, is authorized to initiate
appropriate response activities when the Adm ni strator or Secretary determ nes
t hat :

(1) Any oil is discharged fromany vessel or offshore or onshore
facility into or upon the navigable waters of the United States, adjoining
shorelines, or into or upon the waters of the contiguous zone, or in
connection with activities under the Quter Continental Shelf Lands Act or the
Deepwat er Port Act of 1974, or which nmay affect natural resources bel ongi ng
to, appertaining to, or under exclusive managenent authority of the United
St at es;
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(2) Any hazardous substance is released or there is a threat of such a
rel ease into the environment, or there is a release or threat of release into
the environment of any pollutant or contani nant which may present an inmm nent
and substantial danger to the public health or welfare; or

(3) A nmarine disaster in or upon the navigable waters of the United
States has created a substantial threat of a pollution hazard to the public
health or wel fare because of a discharge or release, or an inmm nent discharge
or release, froma vessel of large quantities of oil or hazardous substances
desi gnat ed pursuant to section 311(b)(2)(A) of the CWA

(c) \Wenever there is such a nmarine disaster, the Admi nistrator of EPA
or Secretary of the Departnent in which the USCG is operating may:

(1) Coordinate and direct all public and private efforts to abate the
threat; and

(2) Sunmarily renpove and, if necessary, destroy the vessel by whatever
means are avail able without regard to any provisions of |aw governing the
enpl oynment of personnel or the expenditure of appropriated funds.

(d) In addition to any actions taken by a state or |ocal governnent,
the Adm ni strator of EPA or the Secretary of the Department in which the USCG
is operating may request the U S. Attorney Ceneral to secure the relief
necessary to abate a threat if the Administrator or Secretary deterni nes:

(1) That there is an inmm nent and substantial threat to the public
health or welfare or the environnent because of discharge of oil from any
of fshore or onshore facility into or upon the navigable waters of the United
States; or

(2) That there may be an imm nent and substantial endangernent to the
public health or welfare or the environnment because of a rel ease of a
hazar dous substance froma facility.

(e) Response actions to renpve di scharges originating from operations
conducted subject to the Quter Continental Shelf Lands Act shall be in
accordance with the NCP

(f) \here appropriate, when a discharge or rel ease involves radi oactive
materials, the | ead or support federal agency shall act consistent with the
notification and assi stance procedures described in the appropriate Federa
Radi ol ogi cal Plan. For the purpose of the NCP, the Federal Radiol ogica
Emer gency Response Plan (FRERP) (50 FR 46542, Novenber 8, 1985) is the
appropriate plan.

(g) Renoval actions involving nuclear weapons should be conducted in
accordance with the joint Departnment of Defense, Departnment of Energy, and
Federal Energency Managenent Agency Agreenent for Response to Nucl ear
I nci dents and Nucl ear Weapons Significant Incidents (January 8, 1981).
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(h) If the situation is beyond the capability of state and | oca
governments and the statutory authority of federal agencies, the President
may, under the Disaster Relief Act of 1974, act upon a request by the governor
and declare a major disaster or enmergency and appoint a Federal Coordinating
Oficer (FCO to coordinate all federal disaster assistance activities. In
such cases, the OSC/ RPM woul d continue to carry out OSC/ RPM responsibilities
under the NCP, but would coordinate those activities with the FCOto ensure
consi stency with other federal disaster assistance activities.

" 300. 135 Response operations.

(a) The OSC/ RPM consistent with " 300.120 and 300. 125, shall direct
response efforts and coordinate all other efforts at the scene of a discharge
or release. As part of the planning and preparation for response, the
OSCs/ RPMs shal | be predesignated by the regional or district head of the |ead
agency.

(b) The first federal official affiliated with an NRT nenber agency to
arrive at the scene of a discharge or rel ease should coordinate activities
under the NCP and is authorized to initiate, in consultation with the OSC, any
necessary actions normally carried out by the OSC until the arrival of the
predesi gnated OSC. This official may initiate federal Fund-financed actions
only as authorized by the OSC or, if the OSC is unavailable, the authorized
representative of the | ead agency.

(c) The OSC/ RPM shall, to the extent practicable, collect pertinent
facts about the discharge or rel ease, such as its source and cause; the
i dentification of potentially responsible parties; the nature, amunt, and
| ocation of discharged or released materials; the probable direction and tine
of travel of discharged or released nmaterials; the pathways to human and
envi ronnent al exposure; the potential inpact on human health, welfare, and
safety and the environnment; the potential inpact on natural resources and
property which nay be affected; priorities for protecting human health and
wel fare and the environnent; and appropriate cost docunentation.

(d) The OSC s/RPM s efforts shall be coordinated with other appropriate
federal, state, local, and private response agencies. OSCs/RPMs nmay desi gnate
capabl e persons fromfederal, state, or |ocal agencies to act as their
on-scene representatives. State and |ocal governnents, however, are not
authorized to take actions under Subparts D and E of the NCP that involve
expenditures of CWA section 311(k) or CERCLA funds unless an appropriate
contract or cooperative agreenment has been established.
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(e) The OSC/ RPM should consult regularly with the RRT in carrying out
the NCP and keep the RRT informed of activities under the NCP

(f) The OSC/ RPM shall advise the support agency as pronptly as possible
of reported rel eases.

(g) The OSC/ RPM shall imrediately notify FEMA of situations potentially
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requiring evacuation, tenporary housing, or permanent relocation. In
addition, the OSC/RPM shall evaluate incom ng i nformation and i medi ately
advi se FEMA of potential nmmjor disaster situations.

(h) In those instances where a possible public health enmergency exists,
the OSC/ RPM shoul d notify the HHS representative to the RRT. Throughout
response actions, the OSC/RPM may call upon the HHS representative for
assistance in deternining public health threats and call upon the Cccupationa
Safety and Health Adm nistration (OSHA) and HHS for advice on worker health
and safety probl ens.

(i) Al federal agencies should plan for energencies and devel op
procedures for dealing with oil discharges and rel eases of hazardous
subst ances, pollutants, or contaminants fromvessels and facilities under
their jurisdiction. All federal agencies, therefore, are responsible for
designating the office that coordinates response to such incidents in
accordance with the NCP and applicable federal regulations and gui deli nes.

(j) The OSC/ RPM shall pronptly notify the trustees for natura
resources of discharges or releases that are injuring or may injure natura
resources under their jurisdiction. The OSC or RPM shall seek to coordinate
all response activities with the natural resource trustees.

(k) \Where the OSC/ RPM becones aware that a di scharge or rel ease nmay
adversely affect any endangered or threatened species, or result in
destruction or adverse nodification of the habitat of such species, the
OSC/ RPM shoul d consult with the DO or DOC ( NOAA) .

(I') The OSC/ RPMis responsible for addressing worker health and safety
concerns at a response scene, in accordance with
" 300. 150.

(m The OSC shall submt pollution reports to the RRT and ot her
appropriate agencies as significant devel opnents occur during response
actions, through comuni cati ons networks or procedures agreed to by the RRT
and covered in the RCP

(n) OSCs/RPMs should ensure that all appropriate public and private
interests are kept informed and that their concerns are considered throughout
a response, to the extent practicable, consistent with the requirenents of *°
300. 155 of this Part.

" 300. 140 Mul ti -regi onal responses.

(a) |If a discharge or release noves fromthe area covered by one RCP or
OSC contingency plan into another area, the authority for response actions
shoul d likewi se shift. |If a discharge or release affects areas covered by two
or nore RCPs, the response nmechani snms of both may be activated. 1In this case,
response actions of all regions concerned shall be fully coordi nated as
detailed in the RCPs.

(b) There shall be only one OSC and/or RPM at any tine during the
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course of a response operation. Should a discharge or release affect two or
nore areas, EPA, the USCG DOD, DOE, or other |ead agency, as appropriate,
shall give prine consideration to the area vulnerable to the greatest threat,
i n determ ning which agency should provide the OSC and/or RPM  The RRT shal
designate the OSC and/or RPMif the RRT menmber agenci es who have response
authority within the affected areas are unable to agree on the designation.
The NRT shall designate the OSC and/or RPMif nenbers of one RRT or two

adj acent RRTs are unable to agree on the designation.

(c) Wiere the USCG has initially provided the OSC for response to a
rel ease from hazardous waste managenent facilities located in the coasta
zone, responsibility for response action shall shift to EPA or another federa
agency, as appropriate.

" 300. 145 Speci al teans and ot her assistance avail able to OSCs/ RPMs.

(a) Strike Teans, collectively known as the National Strike Force
(NSF), are established by the USCG on the Pacific coast and Gul f coast
(covering the Atlantic and Gulf coast regions), to provide assistance to the
0OSC/ RPM

(1) Strike Teans can provi de conmuni cati ons support, advice, and
assistance for oil and hazardous substances renoval. These teans al so have
know edge of shi pboard danmage control, are equi pped with specialized
cont ai nnent and renoval equi prent, and have rapid transportation avail abl e.
When possible, the Strike Teans will provide training for enmergency task
forces to support OSCs/RPMs and assist in the devel opment of RCPs and OSC
conti ngency pl ans.

(2) The OSC/ RPM may request assistance fromthe Strike Teans. Requests
for a team nmay be nade directly to the Conmanding Officer of the appropriate
team the USCG nenber of the RRT, the appropriate USCG Area Conmander, or the
Commandant of the USCG t hrough the NRC.

(b) Each USCG OSC manages energency task forces trained to eval uate,
nmoni tor, and supervise pollution responses. Additionally, they have linmted
"initial aid"' response capability to depl oy equipnent prior to the arrival of
a cleanup contractor or other response personnel

(c)(1) The Environnental Response Team (ERT) is established by EPA in
accordance with its disaster and energency responsibilities. The ERT has
expertise in treatnent technol ogy, biology, chenistry, hydrol ogy, geol ogy, and
engi neering.

(2) The ERT can provide access to special decontanination equi pment for

chemical releases and advice to the OSC/RPM in hazard eval uation; risk
assessnent; multinmedia sanpling and anal ysis program on-site safety,
i ncl udi ng devel opnent and i npl enmentation plans; cleanup techniques and
priorities; water supply decontam nation and protection; application of
di spersants; environnental assessnent; degree of cleanup required; and
di sposal of contamni nated materi al
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(3) The ERT al so provides both introductory and internediate |eve
trai ning courses to prepare response personnel

(4) OSC RPM or RRT requests for ERT support should be nade to the EPA
representative on the RRT; EPA Headquarters, Director, Enmergency Response
Di vi sion; or the appropriate EPA regional enmergency coordi nator

(d) Scientific support coordinators (SSCs) are available, at the
request of OSCs/RPMs, to assist with actual or potential responses to
di scharges of oil or releases of hazardous substances, pollutants, or

contami nants. The SSC will also provide scientific support for the
devel opnent of RCPs and OSC contingency plans. GCenerally, SSCs are provided
by NOAA in coastal and marine areas, and by EPA in inland regions. 1In the

case of NOAA, SSCs mmy be supported in the field by a team providing, as
necessary, expertise in chem stry, trajectory nodeling, natural resources at
ri sk, and data nanagenent.

(1) During a response, the SSC serves under the direction of the
OSC/ RPM and is responsible for providing scientific support for operationa
deci sions and for coordinating on-scene scientific activity. Depending on the
nature of the incident, the SSC can be expected to provide certain specialized
scientific skills and to work with governnental agencies, universities,
comunity representatives, and
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i ndustry to conpile information that would assist the OSC/RPM in assessing the
hazards and potential effects of discharges and rel eases and in devel opi ng
response strategies.

(2) If requested by the OSC/RPM the SSC will serve as the principal
liaison for scientific information and will facilitate comruni cations to and
fromthe scientific community on response issues. The SSC, in this role, wll
strive for a consensus on scientific issues surrounding the response but will
al so ensure that any differing opinions within the conmunity are comuni cat ed
to the OSC/ RPM

(3) The SSC will assist the OSC/RPM in responding to requests for
assistance fromstate and federal agencies regarding scientific studies and
envi ronnental assessnents. Details on access to scientific support shall be
i ncluded in the RCPs.

(e) For nmarine salvage operations, OSCs/RPMs with responsibility for
nmoni tori ng, evaluating, or supervising these activities should request
techni cal assistance fromDOD, the Strike Teans, or commercial salvors as
necessary to ensure that proper actions are taken. Marine sal vage operations
generally fall into five categories: Afloat salvage; offshore salvage; river
and harbor clearance; cargo sal vage; and rescue towi ng. Each category
requires different know edge and specialized types of equipnent. The
conpl exity of such operations nay be further conpounded by | ocal environnenta
and geographic conditions. The nature of marine sal vage and the conditions
under which it occurs conmbine to nmake such operations inprecise, difficult,
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hazar dous, and expensive. Thus, responsible parties or other persons
attenpting to perform such operations w thout adequate know edge, equi pnent,
and experience could aggravate, rather than relieve, the situation.

(f) Radiological Assistance Teans (RATs) have been established by EPA' s
O fice of Radiation Prograns (ORP) to provide response and support for
i ncidents or sites containing radiol ogi cal hazards. Expertise is available in
radi ati on nonitoring, radionuclide analysis, radiation health physics, and
ri sk assessnent. Radiol ogical Assistance Teans can provi de on-site support
i ncluding nmobile nonitoring | aboratories for field anal yses of sanples and
fixed | aboratories for radi ochem cal sanpling and anal yses. Requests for
support may be made 24 hours a day to the Radi ol ogi cal Response Coordinator in
the EPA Ofice of Radiation Prograns. Assistance is also available fromthe
Department of Energy and ot her federal agencies.

(g) The USCG Public Information Assist Team (PIAT) is available to
assi st OSCs/RPMs and regional or district offices to neet the demands for
public information and participation. |Its use is encouraged any tine the
OSC/ RPM requires outside public affairs support. Requests for the PIAT nay be
made t hrough the NRC.

" 300. 150 Worker health and safety.

(a) Response actions under the NCP will conply with the provisions for
response action worker safety and health in 29 CFR 1910. 120.

(b) In a response action taken by a responsible party, the responsible
party must assure that an occupational safety and health program consi stent
with 29 CFR 1910.120 is nmade available for the protection of workers at the
response site.

(c) In a response taken under the NCP by a | ead agency, an occupationa
safety and health program shoul d be nade avail able for the protection of
wor kers at the response site, consistent with, and to the extent required by,
29 CFR 1910.120. Contracts relating to a response action under the NCP shoul d
contain assurances that the contractor at the response site will conply with
this program and with any applicable provisions of the OSH Act and state OSH
l aws.

(d) When a state, or political subdivision of a state, w thout an OSHA-
approved state plan is the | ead agency for response, the state or politica
subdi vi sion nust conply with standards in 40 CFR Part 311, pronul gated by EPA
pursuant to section 126(f) of SARA.

(e) Requirenents, standards, and regul ations of the Occupational Safety
and Health Act of 1970 (29 U.S.C. 651 et seq.) (OSH Act) and of state | aws
with plans approved under section 18 of the OSH Act (state OSH | aws), not
directly referenced in paragraphs (a) through (d) of this section, must be
conplied with where applicable. Federal OSH Act requirenments include, anong
ot her things, Construction Standards (29 CFR Part 1926), General |ndustry
Standards (29 CFR Part 1910), and the general duty requirenment of section
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5(a) (1) of the OSH Act (29 U.S.C. 654(a)(1)). No action by the |ead agency
with respect to response activities under the NCP constitutes an exercise of
statutory authority within the neaning of section 4(b)(1l) of the OSH Act. Al
governnment al agencies and private enployers are directly responsible for the
health and safety of their own enpl oyees.

" 300. 155 Public infornmati on and comunity rel ati ons.

(a) Wen an incident occurs, it is inperative to give the public
pronpt, accurate information on the nature of the incident and the actions
underway to mitigate the damage. OSCs/RPMs and community rel ations personne
shoul d ensure that all appropriate public and private interests are kept
inforned and that their
concerns are consi dered throughout a response. They should coordinate with
avail able public affairs/comunity relations resources to carry out this
responsibility.

(b) An on-scene news office nmay be established to coordinate nedia
relations and to issue official federal information on an incident. Wenever

possible, it will be headed by a representative of the | ead agency. The
OSC/ RPM deterni nes the | ocation of the on-scene news office, but every effort
shoul d be made to locate it near the scene of the incident. If a

partici pati ng agency believes public interest warrants the issuance of
statenments and an on-scene news office has not been established, the affected
agency should recomrend its establishment. All federal news rel eases or
statements by participating agencies should be cleared through the OSC/ RPM

(c) The comunity relations requirements specified in
"" 300.415, 300.430, and 300.435 apply to renoval, renedial, and enforcenent
actions and are intended to pronote active conmmuni cati on between comunities
af fected by discharges or rel eases and the | ead agency responsible for
response actions. Conmunity Relations Plans (CRPs) are required by EPA for
certain response actions. The OSC/ RPM shoul d ensure coordination with such
pl ans which may be in effect at the scene of a discharge or release or which
may need to be devel oped during followup activities.

" 300. 160 Docunent ati on and cost recovery.

(a) For releases of a hazardous substance, pollutant, or contani nant,
the foll owi ng provisions apply:

(1) During all phases of response, the | ead agency shall conplete and
mai ntai n docunentation to support all actions taken under the NCP and to form
the basis for cost recovery. 1In general, docunentation shall be sufficient to
provi de the source and circunmstances of the release, the identity of
responsi bl e parties, the response action taken, accurate accounting of
federal, state, or private party costs incurred for response
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actions, and inpacts and potential inpacts to the public health and wel fare
and the environment. \Were applicable, docunmentation shall state when the NRC
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received notification of a release of a reportable quantity.

(2) The information and reports obtained by the | ead agency for

Fund-fi nanced response actions shall, as appropriate, be transmitted to the
chair of the RRT. Copies can then be forwarded to the NRT, nenmbers of the
RRT, and others as appropriate. |In addition, OSCs shall submit reports as

requi red under " 300. 165

(3) The | ead agency shall nmeke available to the trustees of affected
natural resources information and docunentation that can assist the trustees
in the determination of actual or potential natural resource injuries.

(b) For discharges of oil, docunentation and cost recovery provisions
are described in " 300.315

(c) Response actions undertaken by the participating agencies shall be
carried out under existing programs and authorities when avail able. Federa
agencies are to make resources avail abl e, expend funds, or participate in
response to discharges and rel eases under their existing authority.

I nt eragency agreenents may be signed when necessary to ensure that the federa
resources will be available for a tinely response to a di scharge or rel ease
The ultimte decision as to the appropriateness of expending funds rests with
the agency that is held accountable for such expenditures. Further funding
provi sions for discharges of oil are described in " 300.335

(d) The Adnministrator of EPA and the Administrator of the Agency for
Toxi ¢ Substances and Di sease Registry (ATSDR) shall assure that the costs of
heal th assessnent or health effect studies conducted under the authority of
CERCLA section 104(i) are docunented in accordance with standard EPA
procedures for cost recovery. Docunentation shall include information on the
nature of the hazardous substances addressed by the research, infornmation
concerning the | ocations where these substances have been found, and any
avail abl e informati on on response actions taken concerning these substances at
the | ocati on.

" 300. 165 OSC reports.

(a) Wthin one year after conpletion of removal activities at a mgjor
di scharge of oil, a major release of a hazardous substance, pollutant or
contam nant, or when requested by the RRT, the OSC/ RPM shall submit to the RRT
a conplete report on the renoval operation and the actions taken. The OSC/ RPM
shall at the sanme tine send a copy of the report to the Secretary of the NRT.
The RRT shall review the OSC report and send to the NRT a copy of the OSC
report with its coments or recomrendati ons within 30 days after the RRT has
recei ved the OSC report.

(b) The OSC report shall record the situation as it devel oped, the
actions taken, the resources comitted, and the probl ens encountered.

(c) The format for the OSC report shall be as follows:

(1) Sunmary of Events -- a chronological narrative of all events,



- 46-
i ncl udi ng:

(i) The location of the hazardous substance, pollutant, or contani nant
rel ease or oil discharge, including, for oil discharges, an indication of
whet her the di scharge was in connection with activities regul ated under the
Quter Continental Shelf Lands Act (OCSLA), the Trans-Al aska Pipeline
Aut hori zation Act, or the Deepwater Port Act;

(ii) The cause of the discharge or rel ease;

(iii) The initial situation

(iv) Efforts to obtain response by responsible parties;

(v) The organization of the response, including state participation

(vi) The resources conmitted;

(vii) Content and time of notice to natural resource trustees relating
injury or possible injury to natural resources;

(viii) Federal or state trustee damage assessnent activities and

efforts to replace or restore danaged natural resources;

(ix) Details of any threat abatenent action taken under CERCLA or under
section 311(c) or (d) of the CWA

(x) Treatnent/disposal/alternative technol ogy approaches pursued and
foll omed; and

(xi) Public information/comunity relations activities.
(2) Effectiveness of renoval actions taken by:
(i) The responsible party(ies);
(ii) State and local forces;
(iii) Federal agencies and special teams; and
(iv) Contractors, private groups, and volunteers, if applicable.
(3) Difficulties Encountered -- A list of itenms that affected the
response, with particular attention to issues of intergovernnmenta
coordi nati on.
(4) Reconmendations -- OSC/ RPM reconmendations, including at a m ni mum
(i) Means to prevent a recurrence of the discharge or rel ease;

(ii) Inprovenent of response actions; and

(iii) Any reconmended changes in the NCP, RCP, OSC contingency plan
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and, as appropriate, plans devel oped under section 303 of SARA and ot her |oca
enmer gency response pl ans.

" 300.170 Federal agency participation

Federal agencies listed in " 300.175 have duties established by statute,
executive order, or Presidential directive which nay apply to federal response
actions following, or in prevention of, the discharge of oil or release of a
hazar dous substance, pollutant, or contanmi nant. Sone of these agencies also
have duties relating to the rehabilitation, restoration, or replacenent of
natural resources injured or lost as a result of such discharge or rel ease as
described in Subpart G of this Part. The NRT and RRT organi zati ona
structure, and the NCP, federal regional contingency plans (RCPs), and OSC
contingency plans, described in " 300.210, provide for agencies to coordinate
with each other in carrying out these duties.

(a) Federal agencies may be called upon by an OSC/ RPM during response
pl anni ng and i npl enmentation to provi de assistance in their respective areas of
expertise, as described in * 300.175, consistent with the agencies
capabilities and authorities.

(b) In addition to their general responsibilities, federal agencies
shoul d:

(1) Make necessary information available to the Secretary of the NRT,
RRTs, and OSCs/ RPMs.

(2) Provide representatives to the NRT and RRTs and ot herw se assi st
RRTs and OSCs, as necessary, in formulating RCPs and OSC conti ngency pl ans.

(3) Informthe NRT and RRTs, consistent with national security
consi derations, of changes in the availability of resources that would affect
the operations inplenented under the NCP

(c) Al federal agencies are responsible for reporting rel eases of
hazar dous substances fromfacilities or vessels under their jurisdiction or
control in accordance with section 103 of CERCLA.

(d) Al federal agencies are encouraged to report releases of pollutants
or contam nants or discharges of oil fromvessels under their jurisdiction or
control to the NRC
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" 300.175 Federal agencies: additional responsibilities
and assi st ance.

(a) During preparedness planning or in an actual response, various
federal agencies may be called upon to provide assistance in their respective
areas of expertise, as indicated in paragraph (b)
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of this section, consistent with agency | egal authorities and capabilities.
(b) The federal agencies include:

(1) The United States Coast Guard (USCG, as provided in 14 U S.C. 1-3,
is an agency in the Departnent of Transportation (DOT), except when operating
as an agency in the United States Navy in tinme of war. The USCG provi des the
NRT vice chair, co-chairs for the standing RRTs, and predesi gnated OSCs for
the coastal zone, as described in " 300.120(a)(1). The USCG maintains
continuously manned facilities which can be used for command, control, and
surveillance of oil discharges and hazardous substance rel eases occurring in
the coastal zone. The USCG al so offers expertise in domestic and
international fields of port safety and security, maritinme | aw enforcenent,
shi p navigation and construction, and the manning, operation, and safety of
vessels and marine facilities. The USCG nmay enter into a contract or
cooperative agreement with the appropriate state in order to inplenent a
response action.

(2) The Environmental Protection Agency (EPA) chairs the NRT and
co-chairs, with the USCG the standing RRTs; provides predesignhated OSCs for
the inland zone and RPMs for renedial actions except as otherw se provided;
and generally provides the SSC for responses in the inland zone. EPA provides
expertise on environnental effects of oil discharges or rel eases of hazardous
subst ances, pollutants, or contam nants, and environnental pollution control
techni ques. EPA also provides |egal expertise on the interpretation of CERCLA
and ot her environmental statutes. EPA may enter into a contract or
cooperative agreement with the appropriate state in order to inplenent a
response action.

(3) The Federal Emergency Managenent Agency (FEMA) provi des gui dance,
policy and program advice, and technical assistance in hazardous naterials and
radi ol ogi cal energency preparedness activities (planning, training, and
exercising). In a response, FEMA provi des advice and assistance to the |ead
agency on coordinating relocation assistance and mtigation efforts with other
federal agencies, state and | ocal governnments, and the private sector. FEMA
may enter into a contract or cooperative agreenent with the appropriate state
or political subdivision in order to inplenment relocation assistance in a
response. In the event of a hazardous materials incident at a ngajor disaster
or energency declared by the President, the | ead agency shall coordinate
hazardous materials response with the Federal Coordinating Oficer (FCO)
appoi nted by the President.

(4) The Departnent of Defense (DOD) has responsibility to take al
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action necessary with respect to rel eases where either the release is on, or
the sole source of the release is from any facility or vessel under the
jurisdiction, custody, or control of DOD. DOD may al so, consistent with its
operational requirements and upon request of the OSC, provide |ocally deployed
United States Navy oil spill equipnent and provi de assistance to other federa
agencies on request. The followi ng two branches of DOD have particularly

rel evant experti se:

(i) The United States Army Corps of Engineers has specialized equi prent
and personnel for maintaining navigation channels, for renoving navigation
obstruction, for acconplishing structural repairs, and for performng
mai nt enance to hydropower el ectric generating equi pnent. The Corps can al so
provi de design services, performconstruction, and provide contract witing
and contract administrative services for other federal agencies.

(ii) The United States Navy (USN) is the federal agency nost
know edgeabl e and experienced in ship sal vage, shipboard danage control, and
diving. The USN has an extensive array of specialized equi pment and personne
avail able for use in these areas as well as specialized contai nnment,
col l ection, and renoval equi prment specifically designed for sal vage-rel ated
and open-sea pollution incidents.

(5) The Departnent of Energy (DOE) generally provides designated
OSCs/ RPMs that are responsible for taking all response actions with respect to
rel eases where either the release is on, or the sole source of the release is
from any facility or vessel under its jurisdiction, custody, or control
i ncl udi ng vessel s bareboat- chartered and operated. In addition, under the
Federal Radi ol ogi cal Emergency Response Plan (FRERP), DOE provi des advice and
assistance to other OSCs/ RPMs for energency actions essential for the contro
of i medi ate radi ol ogi cal hazards. Incidents that qualify for DOE
radi ol ogi cal advice and assistance are those believed to involve source,
by- product, or special nuclear material or other ionizing radiation sources,
i ncludi ng radium and other naturally occurring radionuclides, as well as
particle accelerators. Assistance is available through direct contact with
the appropri ate DOE Radi ol ogi cal Assi stance Coordinating Ofice.

(6) The Departnent of Agriculture (USDA) has scientific and technica
capability to neasure, evaluate, and nonitor, either on the ground or by use
of aircraft, situations where natural resources including soil, water
wildlife, and vegetation have been inpacted by fire, insects and di seases,
fl oods, hazardous substances, and other natural or man-caused energenci es.
The USDA nmay be contacted through Forest Service energency staff officers who
are the designated nmenbers of the RRT. Agencies within USDA have rel evant
capabilities and expertise as foll ows:

(i) The Forest Service has responsibility for protection and nmanagenent
of national forests and national grasslands. The Forest Service has
personnel, |aboratory, and field capability to measure, evaluate, nonitor, and
control as needed, releases of pesticides and ot her hazardous substances on
| ands under its jurisdiction.

(ii) The Agriculture Research Service (ARS) adm nisters an applied and
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devel opnental research programin animal and plant protection and production
the use and i nprovenent of soil, water, and air; the processing, storage, and
distribution of farm products; and human nutrition. The ARS has the
capabilities to provide regulation of, and evaluation and training for

enpl oyees exposed to biological, chemical, radiological, and industria
hazards. |n enmergency situations, the ARS can identify, control, and abate
pollution in the areas of air, soil, wastes, pesticides, radiation, and toxic
substances for ARS facilities.

(iii) The Soil Conservation Service (SCS) has personnel in nearly every
county in the nation who are know edgeable in soil, agronony, engineering, and
bi ol ogy. These personnel can help to predict the effects of pollutants on
soil and their novenents over and through soils. Technical specialists can
assist in identifying potential hazardous waste sites and provide review and
advice on plans for renedi al nmeasures.

(iv) The Aninmal and Plant Health Inspection Service (APH S) can respond
in an energency to regul ate novenent of diseased or infected organisms to
prevent the spread and contam nati on of nonaffected areas.

(v) The Food Safety and I nspection Service (FSI'S) has responsibility to
prevent meat and poultry products contam nated with harnful substances from

entering human food channels. |In enmergencies, the FSIS works with other
federal and state agencies to establish acceptability for slaughter of exposed
or potentially exposed animals and their products. |In addition they are

char ged
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wi th managi ng the Federal Radiol ogical Enmergency Response Program for the
USDA.

(7) The Departnent of Commerce (DOC), through NOAA, provides scientific
support for response and contingency planning in coastal and marine areas,
i ncl udi ng assessnents of the hazards that nay be invol ved, predictions of
nmovenent and di spersion of oil and hazardous substances through trajectory
nodel i ng, and information on the sensitivity of coastal environnents to oi
and hazardous substances; provides expertise on living marine resources and
their habitats, including endangered species, mari ne mamrmal s and Nati ona
Mari ne Sanctuary ecosystens; provides information on actual and predicted
nmet eor ol ogi cal, hydrol ogical, ice, and oceanographic conditions for marine,
coastal, and inland waters, and tide and circul ati on data for coastal and
territorial waters and for the Great Lakes.

(8) The Departnent of Health and Human Services (HHS) is responsible
for providing assistance on matters related to the assessnent of health
hazards at a response, and protection of both response workers and the
public's health. HHS is delegated authorities under section 104(b) of CERCLA
relating to a deternmination that illness, disease, or conplaints thereof may
be attributable to exposure to a hazardous substance, pollutant, or
contami nant. HHS prograns and services may be carried out through grants,
contracts, or cooperative agreenents. The basic research prograns shall be
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coordi nated with the Superfund research, denonstration, and devel opnment
program conducted by EPA and DOD through the mechani sns provided for in
CERCLA. Agencies within HHS have rel evant responsibilities, capabilities, and
expertise as foll ows:

(i) The Agency for Toxic Substances and Di sease Registry (ATSDR), under
section 104(i) of CERCLA, is required to: Establish appropriate
di sease/ exposure registries; provide nmedical care and testing of exposed
i ndividuals in cases of public health enmergencies; develop, nmaintain, and
provi de information on health effects of toxic substances; maintain a list of
areas restricted or closed because of toxic substances contamni nation; conduct
research to deternine rel ationshi ps between exposure to toxic substances and
illness; conduct health assessnents at all NPL sites; conduct a health
assessnment in response to a petition or provide a witten explanation why an
assessnment will not be conducted; together with EPA, identify the nost
hazar dous substances related to CERCLA sites; together with EPA, devel op
gui delines for toxicological profiles for hazardous substances; develop a
t oxi col ogi cal profile for all such substances; and devel op educationa
materials related to health effects of toxic substances for health
prof essi onal s.

(ii) The National Institutes for Environmental Health Sciences (NI EHS)
has been given the responsibilities under section 311(a) of CERCLA, to conduct
and support prograns of basic research, devel opnent, and denmpnstration; and to
establish short course and continuing education programs, and graduate or
advanced training. In addition, section 126(g) of SARA authorizes N EHS to
adm ni ster grants for training and educati on of workers who are or nmay be
engaged in activities related to hazardous waste renoval, containment, or
ener gency responses.

(9) The Departnent of the Interior (DO) nmay be contacted through
Regi onal Environnmental Oficers (REGs), who are the designhated nenbers of
RRTs. Departnent |and managers have jurisdiction over the national park
system national wildlife refuges and fish hatcheries, the public |ands, and
certain water projects in western states. In addition, bureaus and offices
have rel evant expertise as foll ows:

(i) Fish and Wldlife Service: Anadromus and certain other fishes and
wi ldlife, including endangered and threatened species, mgratory birds, and
certain marine mammal s; waters and wetl ands; contam nants affecting habitat
resources; and | aboratory research facilities.

(ii) Ceological Survey: GCeology, hydrology (ground water and surface
wat er), and natural hazards.

(iii) Bureau of Land Managenent: Mnerals, soils, vegetation
wildlife, habitat, archaeol ogy, and wil derness; and hazardous materials.

(iv) Mnerals Managenent Service: Manned facilities for Quter
Continental Shelf (OCS) oversight.

(v) Bureau of Mnes: Analysis and identification of inorganic
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hazar dous substances and technical expertise in nmetals and netallurgy rel evant
to site cleanup.

(vi) Ofice of Surface Mning: Coal nine wastes and | and recl amation

(vii) National Park Service: Biological and general natural resources
expert personnel at park units.

(viii) Bureau of Reclamation: Operation and mai ntenance of water
projects in the West; engineering and hydrol ogy; and reservoirs.

(ix) Bureau of Indian Affairs: Coordination of activities affecting
I ndi an | ands; assistance in identifying Indian tribal governnment officials.

(x) Ofice of Territorial Affairs: Assistance in inplenmenting the NCP
in Arerican Sanpa, Guam the Pacific |sland Governments, the Northern Mriana
I sl ands, and the Virgin |Islands.

(10) The Departnent of Justice (DQJ) can provide expert advice on
conplicated | egal questions arising fromdischarges or rel eases, and federa
agency responses. |In addition, the DOJ represents the federal government,
including its agencies, in litigation relating to such di scharges or rel eases.

(11) The Departnent of Labor (DOL), through the Occupational Safety and
Heal th Adm ni stration (OSHA) and the states operating plans approved under
section 18 of the Cccupational Safety and Health Act of 1970 (OSH Act), has
authority to conduct safety and health inspections of hazardous waste sites to
assure that enpl oyees are being protected and to determine if the site is in
conpliance with:

(i) Safety and health standards and regul ati ons promul gated by OSHA (or
the states) in accordance with section 126 of SARA and all other applicable
st andards; and

(ii) Regulations pronul gated under the OSH Act and its general duty
clause. OSHA inspections nay be sel f-generated, consistent with its program
operations and objectives, or nmay be conducted in response to requests from
EPA or another |ead agency. OSHA may al so conduct inspections in response to
acci dents or enployee conplaints. OSHA may al so conduct inspections at
hazar dous waste sites in those states with approved plans that choose not to
exercise their jurisdiction to inspect such sites. On request, OSHA wil |
provi de advice and assi stance to EPA and ot her NRT/RRT agencies as well as to
the OSC/ RPM regardi ng hazards to persons engaged in response activities.
Techni cal assistance may include review of site safety plans and work
practices, assistance with exposure nonitoring, and help with other conpliance
guestions. OSHA may al so take any other action necessary to assure that
enpl oyees are properly protected at such response activities. Any questions
about occupational safety and health at these sites should be referred to the
OSHA Regi onal Ofice.

(12) The Departnent of Transportation (DOT) provides response expertise
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pertaining to transportation of
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oil or hazardous substances by all nmodes of transportation. Through the
Research and Special Progranms Adm ni stration (RSPA), DOT offers expertise in
the requirenments for packagi ng, handling, and transporting regul ated hazardous
mat eri al s.

(13) The Departrment of State (DOS) will lead in the devel opment of
international joint contingency plans. It will also help to coordinate an
i nternational response when di scharges or rel eases cross internationa
boundaries or involve foreign flag vessels. Additionally, DOS will coordinate
requests for assistance fromforeign governments and U.S. proposals for
conducting research at incidents that occur in waters of other countries.

(14) The Nucl ear Regul atory Conmission will respond, as appropriate, to
rel eases of radioactive materials by its licensees, in accordance with the NRC
I nci dent Response Plan (NUREG 0728) to monitor the actions of those |licensees
and assure that the public health and environnent are protected and adequate
recovery operations are instituted. The Nuclear Regulatory Conm ssion will
keep EPA informed of any significant actual or potential releases in
accordance with procedural agreenents. |In addition, the Nuclear Regul atory
Conmmi ssion will provide advice to the OSC/ RPM when assi stance is required in
i dentifying the source and character of other hazardous substance rel eases
where the Nucl ear Regul atory Conmm ssion has |icensing authority for activities
utilizing radioactive materials.

(15) The National Response Center (NRC), |ocated at USCG Headquarters,
is the national comunications center, continuously manned for handling
activities related to response actions. The NRC acts as the single federa
poi nt of contact for all pollution incident reporting and as the NRT
comuni cations center. These response actions include: O and hazardous
subst ances, radiological, biological, etiological, surety naterials,
muni tions, and fuels. Notice of discharges nust be nmade tel ephonically
through a toll free nunber or a special |ocal nunmber (Tel ecomrunication Device
for the Deaf (TDD) and collect calls accepted.) The tel ephone report is
distributed to any interested NRT nenber agency or federal entity that has
established a witten agreenment or understanding with the NRC. Each tel ephone
notice is magnetically voice recorded and manually entered into an on-1line
conput er data base. The NRC tracks medium nmgjor, and potential mgjor spills
and provides incident sunmaries to all NRT nenbers and other interested
parties. The NRC evaluates incom ng i nfornmation and i medi ately advi ses FEMA
of a potential major disaster or evacuations situation. The NRC provides
facilities for the NRT to use in coordinating a national response action, when
required; assists in arrangenents for regular as well as special NRT neetings
and maintains information on the time and place of such neetings; and sends
representatives to RRT neetings as appropriate. The NRC is available to
assi st all NRT agencies as needed.

" 300.180 State and |ocal participation in response
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(a) Each state governor is requested to designate one state
of ficel/representative to represent the state on the appropriate RRT. The
state's office/representative may participate fully in all activities of the
appropriate RRT. Each state governor is also requested to designate a |ead
state agency that will direct state-lead response operations. This agency is
responsi bl e for designating the OSC/ RPM for state-lead response actions,
designating SACs for federal-1ead response actions, and coordi nating/
comuni cating with any other state agencies, as appropriate. Loca
governments are invited to participate in activities on the appropriate RRT as
may be provided by state | aw or arranged by the state's representative.
Indian tribes wishing to participate should assign one person or office to
represent the tribal government on the appropriate RRT.

(b) I'n addition to neeting the requirenents for |ocal energency plans
under SARA section 303, state and | ocal governnent agencies are encouraged to
i ncl ude contingency planning for responses, consistent with the NCP and the
RCP, in all energency and di saster planning.

(c) For facilities not addressed under CERCLA, states are encouraged to
undert ake response actions thenselves or to use their authorities to conpel
potentially responsible parties to undertake response actions.

(d) States are encouraged to enter into cooperative agreenments pursuant
to section 104(c)(3) and (d) of CERCLA to enable themto undertake actions
aut hori zed under Subparts D and E of the NCP. Requirenments for entering into
these agreenents are included in Subpart F of the NCP. A state agency that
acts pursuant to such agreenents is referred to as the | ead agency. |In the
event there is no cooperative agreenent, the | ead agency can be designated in
a SMOA or other agreenent.

(e) Because state and | ocal public safety organizations would normally
be the first governnent representatives at the scene of a discharge or
rel ease, they are expected to initiate public safety nmeasures that are
necessary to protect public health and welfare and that are consistent with
cont ai nnent and cl eanup requirenents in the NCP, and are responsible for
di recting evacuations pursuant to existing state or |ocal procedures.

" 300. 185 Nongover nnental participation

(a) Industry groups, acadeni c organi zations, and others are encouraged
to commt resources for response operations. Specific comm tnments should be
listed in the RCP and OSC contingency pl ans.

(b) The technical and scientific information generated by the |oca
comunity, along with information fromfederal, state, and | ocal governnents,
shoul d be used to assist the OSC/RPM in devising response strategi es where
ef fective standard techni ques are unavail able. The SSC may act as liaison
bet ween the OSC/ RPM and such interested organi zations.

(c) OsC contingency plans shall establish procedures to allow for well
organi zed, worthwhile, and safe use of volunteers, including conpliance with
300. 150 regardi ng worker health and safety. OSC contingency plans should
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provide for the direction of volunteers by the OSC/ RPM or by other federal
state, or local officials know edgeable in contingency operations and capabl e
of providing | eadership. OSC contingency plans also should identify specific
areas in which volunteers can be used, such as beach surveillance, |ogistica
support, and bird and wildlife treatnment. Unless specifically requested by
the OSC/ RPM vol unteers generally should not be used for physical renoval or
remedi al activities. |If, in the judgnment of the OSC/ RPM dangerous conditions
exi st, volunteers shall be restricted from on-scene operations.

(d) Nongovernmental participation nmust be in conpliance with the
requi renents of Subpart H of this Part if any recovery of costs will be
sought .
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SUBPART C -- PLANNI NG AND PREPAREDNESS

" 300.200 General

Thi s subpart summari zes energency preparedness activities relating to
di scharges of oil and rel eases of hazardous substances, pollutants, or
contani nants; describes the federal, state, and |local planning structure;
provi des for three levels of federal contingency plans; and cross-references
state and | ocal energency preparedness
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activities under SARA Title 111, also known as the "Energency Planning and
Community Ri ght-to-Know Act of 1986" but referred to herein as "Title Il1."
Regul ations inplenenting Title IIl are codified at 40 CFR Subchapter J.

" 300.205 Pl anning and coordi nati on structure

(a) National. As described in " 300.110, the NRT is responsible for
nati onal planning and coordi nati on.

(b) Regional. As described in " 300.115, the RRTs are responsible for
regi onal planni ng and coordi nati on.

(c) State. As provided by sections 301 and 303 of SARA, the state
energency response conm ssion (SERC) of each state, appointed by the Governor
is to designate energency planning districts, appoint |ocal energency planning
committees (LEPCs), supervise and coordinate their activities, and review
| ocal energency response plans, which are described in " 300.215. The SERC
also is to establish procedures for receiving and processing requests fromthe
public for information generated by Title Ill reporting requirenents and to
designate an official to serve as coordinator for infornmation

(d) Local. As provided by sections 301 and 303 of SARA, energency
pl anning districts are designated by the SERC in order to facilitate the
preparati on and i nplenentation of emergency plans. Each LEPC is to prepare a
| ocal energency response plan for the enmergency planning district and
establish procedures for receiving and processing requests fromthe public for
i nformati on generated by Title IIl reporting requirenments. The LEPCis to
appoint a chair and establish rules for the LEPC. The LEPC is to designate an
official to serve as coordinator for information.

" 300.210 Federal contingency pl ans.

There are three levels of federal contingency plans: the Nationa
Conti ngency Plan, regional contingency plans (RCPs), and OSC conti ngency
pl ans. These plans are avail able for inspection at EPA regional offices or
USCG district offices. Addresses and tel ephone nunbers for these offices may
be found in the United States Governnent Manual, issued annually, or in |loca
t el ephone directories.
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(a) The National Contingency Plan. The purpose and objectives,
authority, and scope of the NCP are described in
"* 300.1 through 300. 3.

(b) Regional contingency plans. The RRTs, working with the states,
shal|l devel op federal RCPs for each standard federal region, Alaska, Cceania
in the Pacific, and the Cari bbean to coordinate tinmely, effective response by
various federal agencies and other organizations to discharges of oil or
rel eases of hazardous substances, pollutants, or contami nants. RCPs shall, as
appropriate, include infornmation on all useful facilities and resources in the
regi on, from governnent, commercial, acadenic, and other sources. To the
greatest extent possible, RCPs shall follow the format of the NCP and
coordinate with state enmergency response plans, OSC contingency plans, which
are described in
" 300.210(c), and Title IIl local energency response plans, which are
described in " 300.215. Such coordination should be acconplished by working
with the SERCs in the region covered by the RCP. RCPs shall contain |ines of
demarcati on between the inland and coastal zones, as nutually agreed upon by
USCG and EPA.

(c)(1) OsC contingency plans. |In order to provide for a coordinated,
effective federal, state, and | ocal response, each OSC, in consultation with
the RRT, may devel op an OSC contingency plan for response in the OSC area of
responsibility. OSC contingency plans shall be developed in all areas in the
coastal zone, because OSCs in the coastal zone have responsibility for
di scharges and rel eases offshore, which often exceed the jurisdiction and
capabilities of other responders. Boundaries for OSC contingency plans shal
coincide with those agreed upon anmong EPA, USCG DOCE, and DOD, subject to
functions and authorities del egated in Executive Order 12580, to determ ne OSC
areas of responsibility and should be clearly indicated in the RCP
Juri sdictional boundaries of |ocal enmergency planning districts established by
states, described in * 300.205(c), shall, as appropriate, be considered in
deternmining OSC areas of responsibility. OSC areas of responsibility may
i nclude several such |ocal energency planning districts, or parts of such
districts. |In devel oping the OSC contingency plan, OSCs shall coordinate with
SERCs and LEPCs affected by the OSC area of responsibility.

(2) The OSC contingency plan shall provide for a well-coordinated
response that is integrated and conpatible with all appropriate response plans
of state, local, and other nonfederal entities, and especially with Title Il
| ocal energency response plans, described in " 300.215, or in the OSC area of
responsibility. The OSC contingency plan shall, as appropriate, identify the
probabl e | ocati ons of discharges or rel eases; the avail able resources to
respond to nulti-nedia incidents; where such resources can be obtained; waste
di sposal nethods and facilities consistent with local and state plans
devel oped under the Solid Waste Di sposal Act, 42 U.S.C. 6901 et seq.; and a
| ocal structure for responding to discharges or rel eases.

" 300.215 Title Ill |ocal emergency response pl ans.

This section describes and cross-references the regul ati ons that
implement Title 11l of SARA. These regulations are codified at 40 CFR Part
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355.

(a) Each LEPC is to prepare an energency response plan in accordance
with section 303 of SARA Title Il and review the plan once a year, or nore
frequently as changed circunstances in the conmunity or at any subject
facility may require. Such Title IIl |ocal energency response plans should be
closely coordinated with applicable federal OSC contingency plans and state
enmer gency response pl ans.

(b) A facility, as defined in 40 CFR Part 355, is subject to energency
pl anning requirenments if an extremely hazardous substance, as defined in 40
CFR Part 355, is present at the facility in an amount equal to or in excess of
the threshold planning quantity established for such substance. In addition
for the purposes of enmergency planning, a Governor or SERC nmamy designate
additional facilities that shall be subject to planning requirenments, if such
designation is made after public notice and opportunity for comrent. EPA may
revise the |ist of extrenely hazardous substances and threshol d pl anni ng
quantities, taking into account the toxicity, reactivity, volatility,
di spersability, conbustibility, or flammbility of a substance. Facility
owners or operators are to nane a facility representative who will participate
in the planning process as a facility enmergency coordi nator

(c) In accordance with section 303 of SARA, each |ocal energency
response plan is to include, but is not linmted to, the follow ng:

(1) Identification of facilities subject to Title Il emergency
pl anni ng requirenments that are within the emergency planning district; routes
likely to be used for the transportation of substances on the list of
extrenely hazardous substances; and any additional facilities, such as
hospitals or natural gas facilities, contributing or subjected to additiona
risk due to their proximty to facilities subject to Title Ill emergency
pl anni ng requirenents;

(2) Methods and procedures to be followed by facility owners and
operators and | ocal energency and nedi cal personnel to respond to any
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rel ease, as defined in 40 CFR Part 355, of extrenely hazardous substances;

(3) Designation of a comrunity enmergency coordinator and a facility
enmergency coordi nator for each facility subject to Title Ill emergency
pl anni ng requirenments, who will nmake deterninations necessary to inplenment the
enmer gency response pl an;

(4) Procedures providing reliable, effective, and tinely notification
by the facility energency coordi nators and the comrunity energency coordi nator
to persons designated in the emergency response plan, and to the public, that
a rel ease has occurred;

(5) Methods for determ ning the occurrence of a release and the area or
popul ation likely to be affected by such a rel ease;
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(6) A description of enmergency equiprment and facilities in the
comunity and at each facility in the community subject to Title IIl energency
pl anni ng requirenments, including an identification of the persons responsible
for such equi pnent and facilities;

(7) Evacuation plans, including provisions for precautionary evacuation
and alternative traffic routes;

(8) Training progranms, including schedules for training of |oca
energency response and nedi cal personnel; and

(9) Methods and schedul es for exercising the energency response plan

(d) In accordance with section 303 of SARA, the SERC of each state is
to review the enmergency response plan devel oped by the LEPC of each emergency
pl anni ng district and make recommendati ons to the LEPC on revisions that may
be necessary to ensure coordination of the plan with enmergency response pl ans
of other enmergency planning districts. RRTs may review a |ocal emergency
response plan at the request of the LEPC. This request should be nmade by the
LEPC, through the SERC and the state representative on the RRT.

(e) Title Ill establishes reporting requirenments that provide useful
i nformati on in devel opi ng energency pl ans.

(1) Upon request fromthe LEPC, facility owners or operators shal
provi de pronptly to such LEPC i nformati on necessary for devel opi ng and
i mpl enmenting the enmergency response plan.

(2) Facilities required to prepare or have available a material safety
data sheet (MsSDS) for a hazardous chem cal, as defined in 40 CFR Part 370,
under the Occupational Safety and Health Act of 1970, 29 U S.C. 651 et seq.
and regul ati ons promul gated under that Act, shall subnmit a MSDS for each
hazardous chenmical or a list of hazardous chemi cals to the appropriate SERC,
LEPC, and local fire departnment in accordance with 40 CFR Part 370.

(3) Facilities subject to the requirenents of paragraph (e)(2) of this
section shall also subnit an inventory formto the SERC, LEPC, and the |oca
fire departnment, which contains an estinate of the maxi mum anount of hazardous
chemicals present at the facility during the preceding year, an estimte of
the average daily amount of hazardous chenicals at the facility, and the
| ocation of these hazardous chemicals at the facility, in accordance with 40
CFR Part 370.

(4) Certain facilities with 10 or nore enpl oyees and whi ch manuf acture,
process, or use a toxic chemcal, as defined in 40 CFR Part 372, in excess of
a statutorily prescribed quantity, shall submit annual information on the
chemical and rel eases of the chemical into the environnent to EPA and the
state in accordance with 40 CFR Part 372.

(f) Imediately after a release of an extrenely hazardous substance, or
a hazardous substance subject to the notification requirenments of CERCLA
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section 103(a), the owner or operator of a facility, as defined in 40 CFR Part
355, shall notify the community enmergency coordi nator for the appropriate LEPC
and the appropriate SERC in accordance with 40 CFR Part 355. As soon as
practicable after such a rel ease has occurred, the facility owner or operator
shall provide a witten foll ow up energency notice, or notices, if nore

i nformati on becones avail able, setting forth and updating the infornation
contained in the initial release notification and including additiona
information with respect to response actions taken, health risks associated
with the rel ease, and, where appropriate, advice regarding nmedical attention
necessary for exposed individuals. For releases of hazardous substances
subject to the notification requirenents of CERCLA section 103(a), inmediate
notification nust also be made to the NRC, as provided in " 300.405(b).

(g) Title Ill requires public access to information submitted pursuant
to its reporting requirenents. Each energency response plan, MSDS, inventory
form toxic chemical release form and follow up energency rel ease
notification is to be made available to the general public during nornal
wor ki ng hours at the |ocation(s) designated by the EPA Adm ni strator,
Governor, SERC, or LEPC, as appropriate.

" 300.220 Related Title Il issues.

O her related Title Ill requirenments are found in 40 CFR Part 355.
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SUBPART D -- OPERATI ONAL RESPONSE PHASES FOR O L REMOVAL

" 300.300 Phase | - Discovery or notification

(a) A discharge of oil may be discovered through:

(1) A report subnitted by the person in charge of a vessel or facility,
in accordance with statutory requirenents;

(2) Deliberate search by patrols;

(3) Random or incidental observation by governnent agencies or the
public; or

(4) O her sources.

(b) Any person in charge of a vessel or a facility shall, as soon as he
or she has know edge of any discharge from such vessel or facility in
violation of section 3l (b)(3) of the Clean Water Act, imediately notify the
NRC. If direct reporting to the NRC is not practicable, reports nmay be nade
to the USCG or EPA predesignated OSC for the geographic area where the
di scharge occurs. The EPA predesignated OSC nay al so be contacted through the
regi onal 24-hour energency response tel ephone nunber. All such reports shal
be promptly relayed to the NRC. |If it is not possible to notify the NRC or
predesi gnated OSC i nmedi ately, reports nmay be nade i nmedi ately to the nearest
Coast CGuard unit. In any event such person in charge of the vessel or facility
shall notify the NRC as soon as possible.

(c) Any other person shall, as appropriate, notify the NRC of a
di scharge of oil

(d) Upon receipt of a notification of discharge, the NRC shall pronptly
notify the OSC. The OSC shall proceed with the followi ng phases as outlined
in the RCP and OSC contingency pl an.

" 300. 305 Phase Il - Prelimnary assessnent and initiation
of action.

(a) The OSCis responsible for pronptly initiating a prelininary
assessnent.

(b) The prelimnary assessnent shall be conducted using avail able
i nformati on, suppl enented where necessary and possible by an on-scene
i nspection. The OSC shall undertake actions to:

(1) Evaluate the magnitude and severity of the discharge or threat to
public health or welfare or the environnment;

(2) Assess the feasibility of renpval

(3) To the extent practicable, identify potentially responsible
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parties; and

(4) Ensure that authority exists for undertaking additional response
actions.
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(c) The OSC, in consultation with legal authorities when appropriate,
shall make a reasonable effort to have the discharger voluntarily and pronptly
perform renoval actions. The OSC shall ensure adequate surveillance over
what ever actions are initiated. |If effective actions are not being taken to
elimnate the threat, or if renoval is not being properly done, the OSC shall
to the extent practicable under the circunstances, so advise the responsible
party. |f the responsible party does not take proper rempval actions, or is
unknown, or is otherw se unavailable, the OSC shall, pursuant to section
311(c) (1) of the CWA, determ ne whether authority for a federal response
exists, and, if so, take appropriate response actions. Where practicable,
continuing efforts should be made to encourage response by responsible
parties.

(d) If natural resources are or may be injured by the discharge, the
OSC shall ensure that state and federal trustees of affected natural resources
are pronptly notified in order that the trustees nay initiate appropriate
actions, including those identified in Subpart G The OSC shall seek to
coordi nate assessments, evaluations, investigations, and planning with state
and federal trustees.

" 300. 310 Phase Il - Containnent, counterneasures, cleanup, and di sposal

(a) Defensive actions shall begin as soon as possible to prevent,
mnimze, or mtigate threat(s) to public health or welfare or the
environnent. Actions may include but are not limted to: Analyzing water
sanpl es to deternine the source and spread of the oil; controlling the source
of discharge; nmeasuring and sanpling; source and spread control or salvage
operations; placenment of physical barriers to deter the spread of the oil and
to protect natural resources; control of the water discharged from upstream
i mpoundnent; and the use of chemicals and other materials in accordance with
Subpart J of this Part to restrain the spread of the oil and nmitigate its
ef fects.

(b) As appropriate, actions shall be taken to recover the oil or
mtigate its effects. O the nunerous chenical or physical nethods that may
be used, the chosen nmethods shall be the npbst consistent with protecting
public health and wel fare and the environnment. Sinking agents shall not be
used.

(c) Gl and contam nated materials recovered in cleanup operations
shall be disposed of in accordance with the RCP and OSC contingency plan and
any applicable | aws, regulations, or requirenents.

" 300.315 Phase |V - Docunentation and cost recovery.
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(a) Docunentation shall be collected and nmaintai ned to support al
actions taken under the CWA and to formthe basis for cost recovery. \Wenever
practicabl e, docunentation shall be sufficient to prove the source and
ci rcunstances of the incident, the responsible party or parties, and inpact
and potential inpacts to public health and welfare and the environnent. Wen
appropriate, documentation shall also be collected for scientific
under st andi ng of the environnent and for the research and devel opnent of
i mproved response nethods and technol ogy. Damages to private citizens,

i ncludi ng | oss of earnings, are not addressed by the NCP. Evidentiary and
cost docunentation procedures are specified in the USCG Mari ne Safety Manua
(Conmmandant | nstruction ML6000.11) and further provisions are contained in 33
CFR Part 153.

(b) ©OSCs shall subnmit OSC reports to the RRT as required by " 300.165.

(c) OsCs shall ensure the necessary collection and saf eguardi ng of

i nformati on, sanples, and reports. Sanples and information shall be gathered
expeditiously during the response to ensure an accurate record of the inpacts
i ncurred. Docunentation materials shall be nade available to the trustees of
affected natural resources. The OSC shall nake available to trustees of the
affected natural resources information and docunentation that can assist the
trustees in the determ nation of actual or potential natural resource
injuries.

(d) Information and reports obtained by the EPA or USCG OSC shall be
transmitted to the appropriate offices responsible for follow up actions.

" 300.320 General pattern of response

(a) Wen the OSC receives a report of a discharge, actions nornally
shoul d be taken in the foll owi ng sequence:

(1) Wen the reported discharge is an actual or potential mgjor
di scharge, imredi ately notify the RRT, including the affected state, if
appropriate, and the NRC

(2) Investigate the report to deternmine pertinent information such as
the threat posed to public health or welfare or the environnment, the type and
quantity of polluting material, and the source of the discharge.

(3) Oficially classify the size of the discharge and determ ne the
course of action to be foll owed.

(4) Determ ne whether a discharger or other person is properly carrying
out renoval. Renoval is being done properly when:

(i) The cleanup is fully sufficient to mininmze or mitigate threat(s)
to public health and welfare and the environment. Renpval efforts are
i mproper to the extent that federal efforts are necessary to mininize further
or mtigate those threats; and

(ii) The renoval efforts are in accordance with applicable regulations,
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i ncl udi ng the NCP

(5) Determine whether a state or political subdivision thereof has the
capability to carry out response actions and whether a contract or cooperative
agreenent has been established with the appropriate fund adm ni strator for
this purpose.

(6) Notify the trustees of affected natural resources in accordance
with the applicable RCP

(b) The prelimnary inquiry will probably show that the situation falls
into one of four categories. These categories and the appropriate response to
each are outlined bel ow

(1) |If the investigation shows that no discharge occurred, or it shows
a mnor discharge with no renoval action required, the case may be cl osed for
response purposes.

(2) If the investigation shows a minor discharge with the responsible
party taking proper renoval action, contact shall be established with the
party. The renoval action shall, whenever possible, be nmonitored to ensure
conti nued proper action.

(3) If the investigation shows a nminor discharge with inproper renova
action being taken, the followi ng neasures shall be taken:

(i) An inmediate effort shall, as appropriate, be nade to stop further
pol lution and renove past and ongoi ng contam nati on.

(ii) The responsible party shall be advised of what action will be
consi dered appropriate.

(iii) If the responsible party does not properly respond, the party
shall be notified of potential liability for federal response performed under
the CWA. This liability includes all costs of renmpoval and may include the
costs of assessing and restoring, rehabilitating, replacing, or acquiring the
equi val ent of damaged natural resources, and other actual or necessary costs
of a federal response.

(iv) The OSC shall notify appropriate state and |local officials, keep
the RRT advised, and initiate Phase |I| operations, as described in " 300.310,
as conditions warrant.

(v) Information shall be collected for possible recovery of response
costs in accordance with * 300. 315.
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(4) \Wen the investigation shows that an actual or potential medium or
maj or oil discharge exists, the OSC shall follow the sane general procedures
as for a mnor discharge. |f appropriate, the OSC shall reconmrend activation
of the RRT.
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" 300. 330 Wl dlife conservation

The Departnent of the Interior, Department of Comerce, and state
representatives to the RRT shall arrange for the coordinati on of professiona
and vol unteer groups pernitted and trained to participate in wildlife
di spersal, collection, cleaning, rehabilitation, and recovery activities,
consistent with 16 U.S.C. 703-712 and applicable state laws. The RCP and OSC
contingency plans shall, to the extent practicable, identify organizations or
institutions that are pernmtted to participate in such activities and operate
such facilities. WIdlife conservation activities will normally be included
in Phase Il response actions, described in " 300.310.

" 300. 335 Fundi ng.

(a) |If the person responsible for the discharge does not act pronptly
or take proper rempoval actions, or if the person responsible for the discharge
i s unknown, federal discharge renoval actions nmay begin under section
311(c) (1) of the CWA. The discharger, if known, is liable for costs of
federal renoval in accordance with section 311(f) of the CWA and ot her federa
I aws.

(b) Actions undertaken by the participating agencies in response to
pollution shall be carried out under existing prograns and authorities when

avail abl e. Federal agencies will nake resources avail able, expend funds, or
participate in response to oil discharges under their existing authority.
Aut hority to expend resources will be in accordance with agencies' basic

statutes and, if required, through interagency agreenents. \Were the OSC
requests assistance froma federal agency, that agency may be reinbursed in
accordance with the provisions of 33 CFR 153.407. Specific interagency

rei mbursenent agreenents may be signed when necessary to ensure that the
federal resources will be available for a tinmely response to a discharge of
oil. The ultimte decisions as to the appropriateness of expending funds rest
with the agency that is held accountable for such expenditures.

(c) The OSC shall exercise sufficient control over renoval operations
to be able to certify that reinmbursenment fromthe followi ng funds is
appropri ate:

(1) The oil pollution fund, adm nistered by the Conmandant, USCG that
has been established pursuant to section 311(k) of the CWA or any other spil
response fund established by Congress. Regul ations governing the
admi ni stration and use of the section 311(k) fund are contained in 33 CFR Part
153.

(2) The fund authorized by the Deepwater Port Act is adm nistered by
t he Commandant, USCG  Governing regul ations are contained in 33 CFR Part 137.

(3) The fund authorized by the Quter Continental Shelf Lands Act, as
anended, is adm nistered by the Commandant, USCG  Governing regul ations are
contained in 33 CFR Parts 135 and 136.
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(4) The fund authorized by the Trans-Al aska Pi peline Authorization Act
is adm ni stered by a Board of Trustees under the purview of the Secretary of
the Interior. Governing regulations are contained in 43 CFR Part 29.

(d) Response actions other than renoval, such as scientific
i nvestigations not in support of renmpval actions or |aw enforcenent, shall be
provi ded by the agency with | egal responsibility for those specific actions.

(e) The funding of a response to a discharge froma federally operated
or supervised facility or vessel is the responsibility of the operating or
supervi si ng agency.

(f) The follow ng agenci es have funds avail able for certain discharge
renoval actions:

(1) EPA nay provide funds to begin tinely discharge renpval actions
when the OSC is an EPA representative.

(2) The USCG pollution control efforts are funded under "operating
expenses." These funds are used in accordance with agency directives.

(3) The Departnent of Defense has two specific sources of funds that
may be applicable to an oil discharge under appropriate circunstances. This
does not consider mlitary resources that m ght be nade avail abl e under
speci fic conditions.

(i) Funds required for renoval of a sunken vessel or simlar
obstruction of navigation are available to the Corps of Engineers through
Civil Wrks Appropriations, Operations and Mii ntenance, Ceneral

(ii) The U.S. Navy may conduct sal vage operations contingent on defense
operational comrtnents, when funded by the requesting agency. Such funding
may be requested on a direct cite basis.

(4) Pursuant to section 311(c)(2)(H of the CWA, the state or states
affected by a discharge of oil may act where necessary to renove such
di scharge and may, pursuant to 33 CFR Part 153, be reinbursed fromthe oi
pollution fund for the reasonable costs incurred in such a renoval.

(i) Renoval by a state is necessary within the nmeani ng of section
311(c)(2)(H) of the CWA when the OSC determi nes that the owner or operator of
the vessel, onshore facility, or offshore facility from which the di scharge
occurs does not effect renoval properly, or is unknown, and that:

(A) State action is required to minimze or mtigate significant
threat(s) to the public health or welfare or the environnent that federa
action cannot mnimze or nitigate; or

(B) Renoval or partial renoval can be done by the state at a cost that
is less than or not significantly greater than the cost that would be incurred
by the federal agencies.
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(ii) State renmoval actions nust be in conpliance with the NCP in order
to qualify for reinbursenent.

(iii) State renpval actions are considered to be Phase Il actions,
described in " 300.310, under the sanme definitions applicable to federa
agenci es.

(iv) Actions taken by |l ocal governnments in support of federal discharge
renoval operations are considered to be actions of the state for purposes of
this section. The RCP and OSC contingency plan shall show what funds and
resources are available from participating agenci es under various conditions
and cost arrangenents. |Interagency agreenents nay be necessary to specify
when rei nbursenment is required.



-68-

SUBPART E -- HAZARDOUS SUBSTANCE RESPONSE

" 300. 400 Cener al

(a) This subpart establishes nmethods and criteria for deternining the
appropriate extent of response authorized by CERCLA:

(1) When there is a release of a hazardous substance into the
envi ronnent; or

(2) When there is a release into the environment of any pollutant or
contanmi nant that may present an imrnent and substantial danger to the public
health or welfare.

(b) Linmtations on response. Unless the |ead agency deternines that a
rel ease constitutes a public health or environnmental emergency and no other
person with the authority and capability to respond will do so in a tinely
manner, a renoval or renedial action under section 104 of CERCLA shall not be
undertaken in response to a rel ease:
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(1) O a naturally occurring substance in its unaltered form or altered
sol ely through naturally occurring processes or phenonena, froma |ocation
where it is naturally found;

(2) From products that are part of the structure of, and result in
exposure within, residential buildings or business or comunity structures; or

(3) Into public or private drinking water supplies due to deterioration
of the system through ordi nary use.

(c¢) Fund-financed action. |In determning the need for and in planning
or undertaki ng Fund-financed action, the | ead agency shall, to the extent
practicabl e:

(1) Engage in pronpt response;

(2) Provide for state participation in response actions, as described in
Subpart F of this Part;

(3) Conserve Fund noni es by encouraging private party response;
(4) Be sensitive to local conmmunity concerns;
(5) Consider using treatnment technol ogies;

(6) Involve the Regi onal Response Team (RRT) in both renoval and
remedi al response actions at appropriate decision-making stages;

(7) Encourage the involvenment and sharing of technology by industry and
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ot her experts; and

(8) Encourage the involvenment of organizations to coordinate responsible
party actions, foster site response, and provide technical advice to the
public, federal and state governnents, and industry.

(d) Entry and access. (1) For purposes of determ ning the need for
response, or choosing or taking a response action, or otherw se enforcing the
provi si ons of CERCLA, EPA, or the appropriate federal agency, and a state or
political subdivision operating pursuant to a contract or cooperative
agreenent under CERCLA section 104(d)(1), has the authority to enter any
vessel, facility, establishnent or other place, property, or |location
descri bed in paragraph (d)(2) bel ow and conduct, conplete, operate, and
mai ntai n any response actions authorized by CERCLA or these regul ations.

(2)(i) Under the authorities described in paragraph (d)(1) above, EPA,
or the appropriate federal agency, and a state or political subdivision
operating pursuant to a contract or cooperative agreenent under CERCLA section
104(d) (1), may enter:

(A) Any vessel, facility, establishnent, or other place or property
where any hazardous substance or pollutant or contam nant nmay be or has been
generated, stored, treated, disposed of, or transported from

(B) Any vessel, facility, establishment, or other place or property from
whi ch, or to which, a hazardous substance or pollutant or contam nant has
been, or may have been, rel eased or where such release is or nay be
t hr eat ened;

(C Any vessel, facility, establishment, or other place or property
where entry is necessary to deternine the need for response or the appropriate
response or to effectuate a response action; or

(D) Any vessel, facility, establishment, or other place, property, or
| ocation adj acent to those vessels, facilities, establishnents, places, or
properties described in paragraphs (d)(2)(i)(A), (B), or (C of this section

(ii) Once a determ nation has been nade that there is a reasonabl e
basis to believe that there has been or nay be a rel ease, EPA or the
appropriate federal agency, and a state or political subdivision operating
pursuant to a contract or cooperative agreenent under CERCLA section
1 04(d) (1), is authorized to enter all vessels, facilities, establishnents,
pl aces, properties, or locations specified in paragraph (d)(2)(i) of this
section, at which the release is believed to be, and all other vessels,
facilities, establishnments, places, properties, or locations identified in
paragraph (d)(2)(i) above that are related to the response or are necessary to
enter in responding to that rel ease.

(3) The | ead agency may designate as its representative solely for the
pur pose of access, anong others, one or nore potentially responsible parties,
i ncludi ng representatives, enployees, agents, and contractors of such parties.

EPA, or the appropriate federal agency, nay exercise the authority contained
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in section 104(e) of CERCLA to obtain access for its designated
representative. A potentially responsible party may only be designated as a
representative of the | ead agency where that potentially responsible party has
agreed to conduct response activities pursuant to an adnministrative order or
consent decree.

(4)(i) If consent is not granted under the authorities described in
paragraph (d)(1) of this section, or if consent is conditioned in any manner
EPA, or the appropriate federal agency, nay issue an order pursuant to section
104(e) (5) of CERCLA directing conpliance with the request for access nade
under
" 300.400(d)(1). EPA or the appropriate federal agency nay ask the Attorney
General to commence a civil action to conpel conpliance with either a request
for access or an order directing conpliance.

(ii) EPA reserves the right to proceed, where appropriate, under
applicable authority other than CERCLA section 104(e).

(iii) The adnministrative order nay direct conpliance with a request to
enter or inspect any vessel, facility, establishnment, place, property, or
| ocation described in paragraph (d)(2) of this section.

(iv) Each order shall contain:

(A) A deternmination by EPA, or the appropriate federal agency, that it
is reasonable to believe that there may be or has been a rel ease or threat of
a rel ease of a hazardous substance or pollutant or contam nant and a statenent
of the facts upon which the determ nation is based;

(B) A description, in light of CERCLA response authorities, of the
purpose and estimated scope and duration of the entry, including a description
of the specific anticipated activities to be conducted pursuant to the order

(C) A provision advising the person who failed to consent that an
of ficer or enployee of the agency that issued the order will be available to
confer with respondent prior to effective date of the order; and

(D) A provision advising the person who failed to consent that a court
may i npose a penalty of up to $25,000 per day for unreasonable failure to
conply with the order.

(v) Orders shall be served upon the person or responsible party who
failed to consent prior to their effective date. Force shall not be used to
conpel conpliance with an order

(vi) Oders nay not be issued for any crinminal investigations.

(e) Pernmt requirenents. (1) No federal, state, or local pernmits are
required for on-site response actions conducted pursuant to CERCLA sections
104, 106, 120, 121 or 122. The term "on-site" neans the areal extent of
contamination and all suitable areas in very close proximty to the
contanmi nation necessary for inplenmentation of the response action.
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(2) Permts, if required, shall be obtained for all response activities
conducted off-site.

(f) Health assessnments. Health assessnments shall be performed by ATSDR
at facilities on or proposed to be listed on the NPL and may be perforned at
other releases or facilities in response to petitions made to ATSDR.  \Were
avail abl e, these health assessnents may be used by the | ead agency to assi st
in determ ning whet her response actions should be taken and/or to identify the
need for additional studies to assist in the assessnent of potential human
health effects associated with rel eases

start 55 FR 8841
or potential releases of hazardous substances.

(g) Identification of applicable or relevant and appropriate
requirements. (1) The | ead and support agencies shall identify requirements
applicable to the rel ease or renedial action contenpl ated based upon an
obj ective determ nation of whether the requirenent specifically addresses a
hazar dous substance, pollutant, contami nant, renedial action, |ocation, or
ot her circunstance found at a CERCLA site.

(2) 1f, based upon paragraph (g)(1) of this section, it is determ ned
that a requirenent is not applicable to a specific release, the requirenent
may still be relevant and appropriate to the circunstances of the release. In
eval uating rel evance and appropri ateness, the factors in paragraphs (g)(2)(i)
through (viii) shall be exam ned, where pertinent, to determi ne whether a
requi renent addresses problenms or situations sufficiently simlar to the
ci rcunstances of the release or renedial action contenplated, and whether the
requirenent is well-suited to the site, and therefore is both relevant and
appropriate. The pertinence of each of the following factors will depend, in
part, on whether a requirenent addresses a chenmical, |ocation, or action. The
foll owi ng conparisons shall be made, where pertinent, to determ ne rel evance
and appropri at eness:

(i) The purpose of the requirenent and the purpose of the CERCLA action

(ii) The nmediumregul ated or affected by the requirenment and the nedi um
contam nated or affected at the CERCLA site;

(iii) The substances regul ated by the requirenent and the substances
found at the CERCLA site;

(iv) The actions or activities regulated by the requirenent and the
remedi al action contenplated at the CERCLA site;

(v) Any variances, waivers, or exenptions of the requirenment and their
availability for the circunstances at the CERCLA site;

(vi) The type of place regulated and the type of place affected by the
rel ease or CERCLA acti on;
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(vii) The type and size of structure or facility regulated and the type
and size of structure or facility affected by the rel ease or contenpl ated by
t he CERCLA acti on;

(viii) Any consideration of use or potential use of affected resources
in the requirenment and the use or potential use of the affected resource at
t he CERCLA site.

(3) In addition to applicable or relevant and appropriate requirenents,
the | ead and support agencies nmmy, as appropriate, identify other advisories,
criteria, or guidance to be considered for a particular release. The "to be
consi dered" (TBC) category consists of advisories, criteria, or guidance that
wer e devel oped by EPA, other federal agencies, or states that may be useful in
devel opi ng CERCLA renedi es.

(4) Only those state standards that are promrmul gated, are identified by
the state in a tinmely manner, and are nore stringent than federal requirenents
may be applicable or relevant and appropriate. For purposes of identification
and notification of promnmulgated state standards, the term "pronul gated" neans
that the standards are of general applicability and are legally enforceable.

(5) The lead agency and support agency shall identify their specific
requi renents that are applicable or relevant and appropriate for a particul ar
site. These agencies shall notify each other, in a tinely manner as descri bed
in " 300.515(d), of the requirenents they have determ ned to be applicable or
rel evant and appropriate. Wen identifying a requirenent as an ARAR, the | ead
agency and support agency shall include a citation to the statute or
regul ation fromwhich the requirement is derived.

(6) Notification of ARARs shall be according to procedures and
timeframes specified in " 300.515(d)(2) and (h)(2).

(h) Oversight. The |ead agency mamy provide oversight for actions taken
by potentially responsible parties to ensure that a response is conducted
consistent with this Part. The |ead agency may al so nonitor the actions of
third parties preauthorized under Subpart H of this Part. EPA will provide
oversi ght when the response is pursuant to an EPA order or federal consent
decree.

(i) &her. (1) This subpart does not establish any preconditions to
enforcenent action by either the federal or state governments to conpel
response actions by potentially responsible parties.

(2) While rmuch of this subpart is oriented toward federally funded
response actions, this subpart nmay be used as gui dance concerni ng nethods and
criteria for response actions by other parties under other funding nmechani sns.

Except as provided in Subpart H of this Part, nothing in this part is
intended to limt the rights of any person to seek recovery of response costs
fromresponsible parties pursuant to CERCLA section 107.

(3) Activities by the federal and state governnments in inplenmenting this
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subpart are discretionary governmental functions. This subpart does not
create in any private party a right to federal response or enforcenent action.
Thi s subpart does not create any duty of the federal government to take any
response action at any particular tine.

" 300.405 Discovery or notification

(a) A release may be di scovered through

(1) Areport submitted in accordance with section |03(a) of CERCLA,
i.e., reportable quantities codified at 40 CFR Part 302;

(2) Areport submitted to EPA in accordance with section [03(c) of
CERCLA;

(3) Investigation by government authorities conducted in accordance with
section 104(e) of CERCLA or other statutory authority;

(4) Notification of a release by a federal or state pernit hol der when
required by its permt;

(5) Inventory or survey efforts or random or incidental observation
reported by governnment agencies or the public;

(6) Submission of a citizen petition to EPA or the appropriate federa
facility requesting a prelimnary assessnment, in accordance with section
105(d) of CERCLA; and

(7) Other sources.

(b) Any person in charge of a vessel or a facility shall report rel eases
as described in paragraph (a)(l) of this section to the National Response
Center (NRC). If direct reporting to the NRC is not practicable, reports may
be made to the United States Coast Guard (USCG on-scene coordinator (OSC) for
t he geographic area where the rel ease occurs. The EPA predesignated OSC may
al so be contacted through the regional 24-hour energency response tel ephone
nunber. All such reports shall be pronptly relayed to the NRC. If it is not
possible to notify the NRC or predesignated OSC i medi ately, reports nmay be
made i medi ately to the nearest USCG unit. 1In any event, such person in
charge of the vessel or facility shall notify the NRC as soon as possi bl e.

(c) Al other reports of rel eases described under paragraph (a) of this
section, except releases reported under paragraphs (a)(2) and (6) of this
section, shall, as appropriate, be nade to the NRC.

(d) The NRC will generally need information that will help to
characterize the release. This will include, but not be Iimted to: Location
of the release; type(s) of material (s) released; an estimate of the quantity
of material rel eased; possible source of the release; and date and tinme of the
rel ease. Reporting under paragraphs (b)
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and (c) of this section shall not be delayed due to inconplete notification
i nformati on.

(e) Upon receipt of a notification of a release, the NRC shall pronptly
notify the appropriate OSC. The OSC shall notify the Governor, or designee,
of the state affected by the rel ease.

(f)(1) Wien the OSCis notified of a release that nmay require response
pursuant to " 300.415(b), a renoval site evaluation shall, as appropriate, be
pronmptly undertaken pursuant to " 300.410.

(2) Wen notification indicates that renpval action pursuant to °
300. 415(b) is not required, a renedial site evaluation shall, if appropriate,
be undertaken by the | ead agency pursuant to
" 300.420, if one has not already been perforned.

(3) |If radioactive substances are present in a release, the EPA
Radi ol ogi cal Response Coordi nator should be notified for evaluation and
assi stance, consistent with " 300.130(f) and 300. 145(f).

(g) Release notification nmade to the NRC under this section does not
relieve the owner/operator of a facility fromany obligations to which it is
subj ect under SARA Title Ill or state law. |In particular, it does not relieve
the owner/operator fromthe requirenents of section 304 of SARA Title IIl and
40 CFR Part 355 and " 300.215(f) of this Part for notifying the conmunity
energency coordi nator for the appropriate |ocal energency planning comittee
of all affected areas and the state energency response conm ssion of any state
affected that there has been a rel ease. Federal agencies are not legally
obligated to comply with the requirenments of Title Il of SARA.

" 300.410 Renpval site eval uation

(a) A renpval site evaluation includes a renmoval prelimnary assessnent
and, if warranted, a renoval site inspection.

(b) A renpoval site evaluation of a release identified for possible
CERCLA response pursuant to " 300.415 shall, as appropriate, be undertaken by
the | ead agency as pronptly as possible. The |lead agency may performa
renmoval prelimnary assessnent in response to petitions subnitted by a person
who is, or may be, affected by a rel ease of a hazardous substance, poll utant,
or contam nant pursuant to " 300.420(b)(5).

(c)(1) The | ead agency shall, as appropriate, base the renpva
prelimnary assessnment on readily available information. A renova
prelimnary assessnment nmay include, but is not limted to:

(i) ldentification of the source and nature of the release or threat of
rel ease;

(ii) Evaluation by ATSDR or by other sources, for exanple, state public
heal th agencies, of the threat to public health;
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(iii) Evaluation of the magnitude of the threat;

(iv) Evaluation of factors necessary to nake the determnination of
whet her a renpval is necessary; and

(v) Deternmination of whether a nonfederal party is undertaking proper
response.

(2) A renoval prelinmnary assessnent of rel eases from hazardous waste
managenment facilities may include collection or review of data such as site
managenent practices, information from generators, photographs, analysis of
hi stori cal photographs, literature searches, and personal interviews
conducted, as appropriate.

(d) A renpval site inspection nmay be performed if nmore information is
needed. Such inspection may include a perinmeter (i.e., off-site) or on-site
i nspection, taking into consideration whether such inspection can be perforned
safely.

(e) A renoval site evaluation shall be termni nated when the OSC or | ead
agency det erm nes:

(1) There is no rel ease;

(2) The source is neither a vessel nor a facility as defined in " 300.5
of the NCP

(3) The release involves neither a hazardous substance, nor a pollutant
or contam nant that may present an inmm nent and substantial danger to public
health or wel fare;

(4) The release consists of a situation specified in
300. 400(b) (1) through (3) subject to limtations on response;

(5) The anpunt, quantity, or concentration rel eased does not warrant
federal response;

(6) A party responsible for the rel ease, or any other person, is
provi di ng appropriate response, and on-scene nonitoring by the governnent is
not required; or

(7) The renoval site evaluation is conpleted.
(f) The results of the rempval site evaluation shall be docunented.

(g) If natural resources are or nay be injured by the rel ease, the OSC
or | ead agency shall ensure that state and federal trustees of the affected
natural resources are pronptly notified in order that the trustees may
initiate appropriate actions, including those identified in Subpart G of this
Part. The OSC or |ead agency shall seek to coordi nate necessary assessnents,
eval uations, investigations, and planning with such state and federa
trust ees.
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(h) If the renpval site evaluation indicates that renoval action under *
300.415 is not required, but that remedi al action under * 300.430 nay be

necessary, the |ead agency shall, as appropriate, initiate a renedial site
eval uati on pursuant to

" 300. 420.
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" 300.415 Renobval action

(a)(1l) In determining the appropriate extent of action to be taken in
response to a given release, the | ead agency shall first review the renova
site evaluation, any information produced through a renedial site evaluation
if any has been done previously, and the current site conditions, to determ ne
if removal action is appropriate.

(2) \Where the responsible parties are known, an effort initially shal
be made, to the extent practicable, to detern ne whether they can and will
performthe necessary renmoval action pronptly and properly.

(3) This section does not apply to renpval actions taken pursuant to
section 104(b) of CERCLA. The criteria for such actions are set forth in
section 104(b) of CERCLA.

(b)(1) At any release, regardl ess of whether the site is included on
the National Priorities List, where the | ead agency nakes the determ nation
based on the factors in paragraph (b)(2) of this section, that there is a
threat to public health or welfare or the environnent, the | ead agency may
take any appropriate renmoval action to abate, prevent, mnimze, stabilize,
mtigate, or elimnate the release or the threat of release.

(2) The following factors shall be considered in deternining the
appropri ateness of a renoval action pursuant to this section:

(i) Actual or potential exposure to nearby human popul ati ons, ani mals,
or the food chain from hazardous substances or pollutants or contam nants;

(ii) Actual or potential contam nation of drinking water supplies or
sensitive ecosystens;

(iii) Hazardous substances or pollutants or contanminants in druns,
barrel s, tanks, or other bulk storage containers, that may pose a threat of
rel ease;

(iv) High levels of hazardous substances or pollutants or contam nants
in soils largely at or near the surface, that nay nigrate;

(v) Weather conditions that may cause hazardous substances or
pollutants or contanminants to mgrate or be rel eased;

(vi) Threat of fire or explosion

(vii) The availability of other appropriate federal or state response
mechani sms to respond to the rel ease; and
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(viii) Oher situations or factors that may pose threats to public
health or welfare or the environment.
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(3) If the lead agency determines that a renoval action is appropriate,

actions shall, as appropriate, begin as soon as possible to abate, prevent,
mnimze, stabilize, nmitigate, or elimnate the threat to public health or
wel fare or the environnment. The | ead agency shall, at the earliest possible

time, also nmake any necessary determ nations pursuant to paragraph (b)(4) of
this section.

(4) \Whenever a planning period of at |east six nmonths exists before
on-site activities must be initiated, and the | ead agency determn nes, based on
a site evaluation, that a renoval action is appropriate:

(i) The lead agency shall conduct an engineering eval uati on/ cost
analysis (EE/CA) or its equivalent. The EE/CA is an analysis of rempva
alternatives for a site.

(ii) If environnental sanples are to be collected, the | ead agency shal
devel op sanpling and anal ysis plans that shall provide a process for obtaining
data of sufficient quality and quantity to satisfy data needs. Sanpling and
anal ysis plans shall be reviewed and approved by EPA. The sanpling and
anal ysis plans shall consist of two parts:

(A) The field sanmpling plan, which describes the nunber, type, and
| ocation of sanples and the type of anal yses; and

(B) The quality assurance project plan, which describes policy,
organi zation, and functional activities and the data quality objectives and
nmeasures necessary to achi eve adequate data for use in planning and
docunenting the renoval action

(5) Fund-financed rempval actions, other than those authorized under
section 104(b) of CERCLA, shall be ternminated after $2 mllion has been
obligated for the action or 12 nonths have el apsed fromthe date that renobva
activities begin on-site, unless the | ead agency determ nes that:

(i) There is an immediate risk to public health or welfare or the
envi ronnent; continued response actions are imediately required to prevent,
limt, or mitigate an enmergency; and such assistance will not otherw se be
provi ded on a tinmely basis; or

(ii) Continued response action is otherw se appropriate and consi st ent
with the renedial action to be taken.

(c) Renoval actions shall, to the extent practicable, contribute to the
ef ficient performance of any anticipated |ong-termrenedial action with
respect to the rel ease concerned.

(d) The followi ng renpval actions are, as a general rule, appropriate
in the types of situations shown; however, this list is not exhaustive and is
not intended to prevent the | ead agency fromtaking any other actions deened
necessary under CERCLA or other appropriate federal or state enforcenment or
response authorities, and the |ist does not create a duty on the | ead agency
to take action at any particular tine:
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(1) Fences, warning signs, or other security or site contro
precauti ons -- where humans or ani mals have access to the rel ease;

(2) Drainage controls, for exanple, run-off or run-on diversion --
where needed to reduce mgration of hazardous substances or pollutants or
contami nants off-site or to prevent precipitation or run-off from other
sources, for exanple, flooding, fromentering the rel ease area from ot her
ar eas;

(3) Stabilization of bernms, dikes, or inpoundnments or drainage or
closing of lagoons -- where needed to maintain the integrity of the
structures;

(4) Capping of contaninated soils or sludges -- where needed to reduce
m grati on of hazardous substances or pollutants or contaminants into soil
ground or surface water, or air

(5) Using chemicals and other materials to retard the spread of the
release or to mtigate its effects -- where the use of such chenmicals wll
reduce the spread of the rel ease;

(6) Excavation, consolidation, or renoval of highly contami nated soils
from drai nage or other areas -- where such actions will reduce the spread of,
or direct contact with, the contam nation;

(7) Renoval of drunms, barrels, tanks, or other bulk containers that
contain or may contain hazardous substances or pollutants or contam nants --
where it will reduce the |ikelihood of spillage; |eakage; exposure to humans,
animals, or food chain; or fire or expl osion;

(8) Containnment, treatment, disposal, or incineration of hazardous
materials -- where needed to reduce the |ikelihood of human, animal, or food
chai n exposure; or

(9) Provision of alternative water supply -- where necessary
i medi ately to reduce exposure to contam nated househol d water and conti nuing
until such tinme as local authorities can satisfy the need for a pernanent
r emedy.

(e) \Where necessary to protect public health or welfare, the |ead
agency shall request that FEMA conduct a tenporary relocation or that
state/local officials conduct an evacuati on.

(f) |If the lead agency determ nes that the renoval action will not
fully address the threat posed by the release and the rel ease may require
remedi al action, the | ead agency shall ensure an orderly transition from
renmoval to renedial response activities.

(g) Renpval actions conducted by states under cooperative agreenents,
described in Subpart F of this Part, shall conply with all requirenents of
this section.
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(h) Facilities operated by a state or political subdivision at the tinme
of disposal require a state cost share of at |east 50 percent of Fund-financed
response costs if a Fund-financed renedial action is conduct ed.

(i) Fund-financed renmoval actions under CERCLA section 104 and renpbva
actions pursuant to CERCLA section 106 shall, to the extent practicable
considering the exigencies of the situation, attain applicable or relevant and
appropriate requirements under federal environmental or state environmental or
facility siting laws. Wivers described in " 300.430(f)(1)(ii)(C my be used
for renoval actions. Oher federal and state advisories, criteria, or
gui dance nmy, as appropriate, be considered in formulating the renoval action
(see " 300.400(9)(3)). In determ ning whether conpliance with ARARs is
practicable, the | ead agency may consi der appropriate factors, including:

(1) The urgency of the situation; and
(2) The scope of the rempval action to be conducted.

(j) Renopval actions pursuant to section 106 or 122 of CERCLA are not
subject to the followi ng requirenments of this section:

(1) Section 300.415(a)(2) requirenent to | ocate responsible parties and
have them undertake the response;

(2) Section 300.415(b)(2)(vii) requirenment to consider the availability
of other appropriate federal or state response and enforcenent nmechanisms to
respond to the rel ease;

(3) Section 300.415(b)(5) requirenent to ternmi nate response after $2
mllion has been obligated or 12 nonths have el apsed fromthe date of the
initial response; and

(4) Section 300.415(f) requirenent to assure an orderly transition from
renoval to renedial action.

(k) To the extent practicable, provision for post-renoval site contro
foll owing a Fund-financed renmpoval action at both NPL and non-NPL sites is
encouraged to be made prior to the initiation of the renmoval action. Such
post-renoval site control includes actions necessary to ensure the
ef fectiveness and integrity of the renoval action after the conpletion of the
on-site renmoval action or after the $2 million or 12-nonth statutory limts
are reached for sites that do not mneet the
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exenption criteria in paragraph (b)(5) of this section. Post-renmoval site
control may be conducted by:

(1) The affected state or political subdivision thereof or local units
of governnent for any renoval;

(2) Potentially responsible parties; or
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(3) EPA s renedial programfor sone federal-|ead Fund-financed
responses at NPL sites.

(I') OSCs/RPMs conducting renoval actions shall subnit OSC reports to
the RRT as required by " 300. 165

(m Conmunity relations in renpval actions. (1) |In the case of al
renmoval actions taken pursuant to " 300.415 or CERCLA enforcenent actions to
conpel renoval response, a spokesperson shall be designated by the |ead
agency. The spokesperson shall informthe community of actions taken, respond
to inquiries, and provide information concerning the release. All news
rel eases or statenents nmade by participating agencies shall be coordi nated
with the OSC/RPM The spokesperson shall notify, at a mininmum inmediately
affected citizens, state and local officials, and, when appropriate, civi
def ense or energency managenment agenci es.

(2) For actions where, based on the site evaluation, the | ead agency
deternmines that a renoval is appropriate, and that |ess than six nmonths exists
before on-site renoval activity nust begin, the | ead agency shall

(i) Publish a notice of availability of the adm nistrative record file
established pursuant to " 300.820 in a major |ocal newspaper of genera
circulation within 60 days of initiation of on-site renoval activity;

(ii) Provide a public comment period, as appropriate, of not |ess than
30 days fromthe time the adnministrative record file is made avail able for
public inspection, pursuant to " 300.820(b)(2); and

(iii) Prepare a witten response to significant coments pursuant to °
300. 820( b) (3).

(3) For renpval actions where on-site action is expected to extend
beyond 120 days fromthe initiation of on-site renoval activities, the |ead
agency shall by the end of the 120-day peri od:

(i) Conduct interviews with local officials, community residents,
public interest groups, or other interested or affected parties, as
appropriate, to solicit their concerns, information needs, and how or when
citizens would like to be involved in the Superfund process;

(ii) Prepare a formal community relations plan (CRP) based on the
comunity interviews and ot her relevant information, specifying the community
relations activities that the | ead agency expects to undertake during the
response; and

(iii) Establish at |east one local information repository at or near
the location of the response action. The information repository should
contain itens made avail able for public information. Further, an
admi nistrative record file established pursuant to Subpart | for all renova
actions shall be available for public inspection in at |east one of the
repositories. The |ead agency shall informthe public of the establishment of
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the information repository and provide notice of availability of the
admi nistrative record file for public review. All items in the repository
shall be available for public inspection and copyi ng.

(4) \Were, based on the site evaluation, the | ead agency deterni nes
that a renoval action is appropriate and that a planning period of at |east
six nmonths exists prior to initiation of the on-site removal activities, the
| ead agency shall at a mninmum

(i) Conply with the requirenents set forth in paragraphs (m(3)(i),
(ii), and (iii) of this section, prior to the conpletion of the engi neering
eval uation/cost analysis (EE/CA), or its equivalent, except that the
i nformati on repository and the administrative record file will be established
no | ater than when the EE/ CA approval nenorandumis signed;

(ii) Publish a notice of availability and brief description of the
EE/CA in a major |ocal newspaper of general circulation pursuant to " 300.820;

(iii) Provide a reasonabl e opportunity, not |less than 30 cal endar days,
for subm ssion of witten and oral comments after conpletion of the EE/ CA
pursuant to " 300.820(a). Upon tinely request, the |lead agency will extend
the public comment period by a m ni num of 15 days; and

(iv) Prepare a witten response to significant comments pursuant to *
300. 820(a).
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" 300. 420 Renedi al site eval uation

(a) GCeneral. The purpose of this section is to describe the nethods,
procedures, and criteria the | ead agency shall use to collect data, as
requi red, and eval uate rel eases of hazardous substances, pollutants, or
contami nants. The evaluation nay consist of two steps: a renedial prelimnary
assessment (PA) and a renedial site inspection (SI).

(b) Renedial prelininary assessnent. (1) The | ead agency shall perform
a renedial PA on all sites in CERCLIS as defined in " 300.5 to:

(i) Elimnate fromfurther consideration those sites that pose no
threat to public health or the environment;

(ii) Deternmine if there is any potential need for renpval action
(iii) Set priorities for site inspections; and

(iv) Gather existing data to facilitate later evaluation of the rel ease
pursuant to the Hazard Ranki ng System (HRS) if warranted.

(2) A renedial PA shall consist of a review of existing information
about a release such as information on the pathways of exposure, exposure
targets, and source and nature of release. A renedial PA shall also include
an off-site reconnai ssance as appropriate. A renmedial PA may include an
on-site reconnai ssance where appropri ate.

(3) If the renmedial PA indicates that a renoval action may be
warranted, the | ead agency shall initiate renoval evaluation pursuant to
300. 410.

(4) In performing a remedial PA the | ead agency nmay conplete the EPA
Prelim nary Assessnment form available from EPA regional offices, or its
equi val ent, and shall prepare a PA report, which shall include:

(i) A description of the rel ease;
(ii) A description of the probable nature of the rel ease; and

(iii) A reconmendation on whether further action is warranted, which
| ead agency should conduct further action, and whether an SI or renpval action
or both shoul d be undertaken.

(5) Any person may petition the lead federal agency (EPA or the
appropriate federal agency in the case of a release or suspected rel ease from
a federal facility), to performa PA of a rel ease when such person is, or may
be, affected by a release of a hazardous substance, pollutant, or contamn nant.

Such petitions shall be addressed to the EPA Regi onal Adm nistrator for the
region in which the release is | ocated, except that petitions for PAs

i nvolving federal facilities should be addressed to the head of the
appropriate federal agency.
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(i) Petitions shall be signed by the petitioner and shall contain the
fol | owi ng:

(A) The full nanme, address, and phone nunmber of petitioner

(B) A description, as precisely as possible, of the location of the
rel ease; and

(C) How the petitioner is or nmay be affected by the rel ease.

(ii) Petitions should also contain the following information to the
ext ent avail abl e:

(A) What type of substances were or may be rel eased;
start 55 FR 8845

(B) The nature of activities that have occurred where the release is
| ocated; and

(C \Whether local and state authorities have been contacted about the
rel ease.

(iii) The lead federal agency shall conplete a renedial or renmoval PA
wi thin one year of the date of receipt of a conplete petition pursuant to
par agraph (b)(5) of this section, if one has not been performed previously,
unl ess the | ead federal agency determines that a PA is not appropriate. Were
such a deternmination is made, the | ead federal agency shall notify the
petitioner and will provide a reason for the determ nation.

(iv) Wien determining if perfornance of a PA is appropriate, the | ead
federal agency shall take into consideration:

(A) Wiether there is information indicating that a rel ease has occurred
or there is a threat of a release of a hazardous substance, pollutant, or
cont am nant; and

(B) Whether the release is eligible for response under CERCLA.

(c) Renedial site inspection. (1) The |ead agency shall performa
remedi al SI as appropriate to:

(i) Elimnate fromfurther consideration those releases that pose no
significant threat to public health or the environment;

(ii) Deternmine the potential need for renmoval action

(iii) Collect or develop additional data, as appropriate, to evaluate
the rel ease pursuant to the HRS; and

(iv) Collect data in addition to that required to score the rel ease
pursuant to the HRS, as appropriate, to better characterize the release for
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nore effective and rapid initiation of the RI/FS or response under other
aut horities.

(2) The renedial SI shall build upon the information collected in the
remedi al PA. The renedial SI shall involve, as appropriate, both on- and
off-site field investigatory efforts, and sanpling.

(3) If the remedial SI indicates that renmoval action may be
appropriate, the | ead agency shall initiate renoval site eval uation pursuant
to " 300.410.

(4) Prior to conducting field sanpling as part of site inspections, the
| ead agency shall devel op sanpling and analysis plans that shall provide a
process for obtaining data of sufficient quality and quantity to satisfy data
needs. The sanpling and anal ysis plans shall consist of two parts:

(i) The field sanpling plan, which describes the nunber, type, and
| ocati on of sanples, and the type of analyses, and

(ii) The quality assurance project plan (QAPP), which describes policy,
organi zation, and functional activities, and the data quality objectives and
nmeasures necessary to achi eve adequate data for use in site evaluation and
hazard ranking system activities.

(5) Upon conpletion of a renedial SI, the | ead agency shall prepare a
report that includes the follow ng:

(i) A description/history/nature of waste handling;
(ii) A description of known contam nants
(iii) A description of pathways of nigration of contam nants;

(iv) An identification and description of human and environnenta
targets; and

(v) A reconmendation on whether further action is warranted.
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" 300. 425 Establishing renedial priorities.

(a) CGeneral. The purpose of this sectionis to identify the criteria as
wel |l as the nmethods and procedures EPA uses to establish its priorities for
remedi al actions.

(b) National Priorities List. The NPL is the list of priority rel eases
for long-termrenedial eval uati on and response.

(1) Only those releases included on the NPL shall be considered
eligible for Fund-financed renedial action. Renoval actions (including
remedi al planning activities, RI/FSs, and other actions taken pursuant to
CERCLA section 104(b)) are not limted to NPL sites.

(2) Inclusion of a release on the NPL does not inply that nonies wll
be expended, nor does the rank of a release on the NPL establish the precise
priorities for the allocation of Fund resources. EPA may al so pursue other
appropriate authorities to renmedy the rel ease, including enforcenent actions
under CERCLA and other laws. A site's rank on the NPL serves, along with
ot her factors, including enforcenment actions, as a basis to guide the
al l ocation of Fund resources anong rel eases.

(3) Federal facilities that neet the criteria identified in paragraph
(c) of this section are eligible for inclusion on the NPL. Except as provided
by CERCLA sections 111(e)(3) and 111(c), federal facilities are not eligible
for Fund-financed remedi al actions.

(4) Inclusion on the NPL is not a precondition to action by the |ead
agency under CERCLA sections 106 or 122 or to action under CERCLA section 107
for recovery of non-Fund-financed costs or Fund-financed costs other than
Fund-fi nanced renedi al construction costs.

(c) Methods for determining eligibility for NPL. A rel ease nmay be
included on the NPL if the release neets one of the following criteria:

(1) The release scores sufficiently high pursuant to the Hazard Ranki ng
System described in Appendix A to this Part.

(2) A state (not including Indian tribes) has designated a rel ease as
its highest priority. States may nake only one such designation; or

(3) The release satisfies all of the following criteria:

(i) The Agency for Toxic Substances and Di sease Registry has issued a
heal t h advi sory that recomends di ssociation of individuals fromthe rel ease;

(ii) EPA deternmines that the rel ease poses a significant threat to
public health; and

(iii) EPA anticipates that it will be nore cost-effective to use its
remedi al authority than to use renoval authority to respond to the rel ease.
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(d) Procedures for placing sites on the NPL. Lead agencies nmay submt
candi dates to EPA by scoring the release using the HRS and provi ding the
appropriate backup docunentation.

(1) Lead agencies may subnit HRS scoring packages to EPA anytine
t hroughout the year.

(2) EPA shall review | ead agencies' HRS scoring packages and revise
them as appropriate. EPA shall develop any additional HRS scoring packages on
rel eases known to EPA.

(3) EPA shall conpile the NPL based on the nmethods identified in
par agraph (c) of this section.

(4) EPA shall update the NPL at |east once a year.

(5) To ensure public involvenent during the proposal to add a rel ease
to the NPL, EPA shall

(i) Publish the proposed rule in the FEDERAL REG STER and solicit
comments through a public conment period; and

(ii) Publish the final rule in the FEDERAL REG STER, and neke avail abl e
a response to each significant coment and any significant new data submitted
during the conment period.

(6) Releases may be categorized on the NPL when deened appropriate by
EPA.

(e) Deletion fromthe NPL. Releases nay be deleted from or
recat egorized on the NPL where no further response is appropriate.

(1) EPA shall consult with the state on proposed del etions fromthe NPL
prior to developing the notice of intent to delete. In meking a determ nation
to delete a release fromthe NPL, EPA shall consider, in consultation with the
state, whether any of the following criteria has been net:

(i) Responsible parties or other persons have inplenmented al
appropriate response actions required;
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(ii) Al appropriate Fund-financed response under CERCLA has been
i mpl emented, and no further response action by responsible parties is
appropriate; or

(iii) The renedial investigation has shown that the rel ease poses no
significant threat to public health or the environnment and, therefore, taking
of renedial measures is not appropriate.

(2) Releases shall not be deleted fromthe NPL until the state in which
the rel ease was | ocated has concurred on the proposed del etion. EPA shal
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provi de the state 30 working days for review of the deletion notice prior to
its publication in the FEDERAL REG STER

(3) Al releases deleted fromthe NPL are eligible for further Fund-
financed renedi al actions should future conditions warrant such action.
Whenever there is a significant release froma site deleted fromthe NPL, the
site shall be restored to the NPL without application of the HRS

(4) To ensure public involvenent during the proposal to delete a
rel ease fromthe NPL, EPA shall

(i) Publish a notice of intent to delete in the FEDERAL REG STER and
solicit comrent through a public coment period of a mnimmof 30 cal endar
days;

(ii) In a mjor local newspaper of general circulation at or near the
rel ease that is proposed for deletion, publish a notice of availability of the
notice of intent to delete;

(iii) Place copies of information supporting the proposed deletion in
the information repository, described in " 300.430(c)(2)(iii),
at or near the rel ease proposed for deletion. These itens shall be avail able
for public inspection and copying; and

(iv) Respond to each significant conment and any significant new data
submi tted during the comrent period and include this response docunent in the
final deletion package.

(5) EPA shall place the final deletion package in the local information
repository once the notice of final deletion has been published in the FEDERAL
REG STER.
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" 300. 430 Renedi al investigation/feasibility study and
sel ection of renedy.

(a) General -- (1) Introduction. The purpose of the renedy selection
process is to inplenent renedies that elimnate, reduce, or control risks to
human health and the environnment. Renedial actions are to be inplenented as
soon as site data and information nmaeke it possible to do so. Accordingly, EPA
has established the foll ow ng program goal, expectations, and program
managenent principles to assist in the identification and inplenentation of
appropriate renedi al actions.

(i) Programgoal. The national goal of the renmedy sel ection process is
to select renedies that are protective of human health and the environment,
that maintain protection over tinme, and that minimnmze untreated waste.

(ii) Program nanagenent principles. EPA generally shall consider the
foll owi ng general principles of program managenment during the renedia
process:

(A) Sites should generally be renediated in operable units when early
actions are necessary or appropriate to achieve significant risk reduction
qui ckly, when phased anal ysis and response is necessary or appropriate given
the size or conplexity of the site, or to expedite the conpletion of tota
site cl eanup.

(B) Operable units, including interimaction operable units, should not
be inconsistent with nor preclude inplenmentation of the expected final renedy.

(C) Site-specific data needs, the evaluation of alternatives, and the
docunent ati on of the selected renmedy should reflect the scope and conplexity
of the site problens being addressed.

(iii) Expectations. EPA generally shall consider the follow ng
expectations in devel opi ng appropriate renedial alternatives:

(A) EPA expects to use treatnent to address the principal threats posed
by a site, wherever practicable. Principal threats for which treatnent is
nost likely to be appropriate include |iquids, areas contami nated with high
concentrations of toxic conpounds, and highly nobile nmaterials.

(B) EPA expects to use engineering controls, such as containment, for
waste that poses a relatively lowlong-termthreat or where treatnent is
i mpracticabl e.

(C) EPA expects to use a conbination of nethods, as appropriate, to
achi eve protection of human health and the environment. |In appropriate site
situations, treatnment of the principal threats posed by a site, with priority
pl aced on treating waste that is liquid, highly toxic or highly nobile, wll
be conbined with engineering controls (such as containment) and institutiona
controls, as appropriate, for treatnment residuals and untreated waste.

(D) EPA expects to use institutional controls such as water use and deed
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restrictions to supplenment engineering controls as appropriate for short- and
| ong-term managenent to prevent or limt exposure to hazardous substances,
pollutants or contanminants. Institutional controls may be used during the
conduct of the remedial investigation/feasibility study (RI/FS) and

i mpl ementation of the renmedial action and, where necessary, as a conponent of
the conpl eted renedy. The use of institutional controls shall not substitute
for active response neasures (e.g., treatnent and/or containnent of source
material, restoration of ground waters to their beneficial uses) as the sole
remedy unl ess such active nmeasures are deternined not to be practicable, based
on the bal ancing of trade-offs anpong alternatives that is conducted during the
sel ection of renedy.

(E) EPA expects to consider using innovative technol ogy when such
technol ogy offers the potential for conparable or superior treatnent
performance or inplenmentability, fewer or |esser adverse inpacts than other
avail abl e approaches, or lower costs for simlar |evels of performance than
denonstrat ed technol ogi es.

(F) EPA expects to return usable ground waters to their beneficial uses
wherever practicable, within a tinmeframe that is reasonable given the
particul ar circunstances of the site. When restoration of ground water to
beneficial uses is not practicable, EPA expects to prevent further nigration
of the plunme, prevent exposure to the contam nated ground water, and eval uate
further risk reduction.

(2) Renedial investigation/feasibility study. The purpose of the
remedi al investigation/feasibility study (RI/FS) is to assess site conditions
and evaluate alternatives to the extent necessary to select a renedy.

Devel opi ng and conducting an RI/FS generally includes the follow ng
activities: project scoping, data collection, risk assessnent, treatability
studi es, and analysis of alternatives. The scope and tim ng of these
activities should be tailored to the nature and conplexity of the problem and
the response alternatives being considered.

(b) Scoping. In inplementing this section, the | ead agency shoul d
consi der the program goal, program managenent principles, and expectations
contained in this rule. The investigative and analytical studies should be
tailored to site circunstances so that the scope and detail of the analysis is
appropriate to the conplexity of site problens being addressed. During
scoping the | ead and support agencies shall confer to identify the optiml set
and sequence of actions necessary to address site problenms. Specifically, the
| ead agency shall

(1) Assenble and evaluate existing data on the site, including the
results of any renoval actions, renedia
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prelimnary assessnment and site inspections, and the NPL |isting process.

(2) Develop a conceptual understanding of the site based on the
eval uation of existing data described in paragraph (b)(1) of this section.
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(3) Identify likely response scenarios and potentially applicable
technol ogi es and operable units that nay address site probl ens.

(4) Undertake linmted data collection efforts or studies where this
information will assist in scoping the RI/FS or accel erate response acti ons,
and begin to identify the need for treatability studies, as appropriate.

(5) Identify the type, quality, and quantity of the data that will be
collected during the RI/FS to support decisions regarding renedi al response
activities.

(6) Prepare site-specific health and safety plans that shall specify,
at a mininmum enployee training and protective equi prent, nedical surveillance
requi renents, standard operating procedures, and a contingency plan that
conforms with 29 CFR 1910. 120(1) (1) and (1)(2).

(7) If natural resources are or may be injured by the rel ease, ensure
that state and federal trustees of the affected natural resources have been
notified in order that the trustees nay initiate appropriate actions,

i ncluding those identified in Subpart G of this Part. The |ead agency shal
seek to coordi nate necessary assessnents, evaluations, investigations, and
pl anning with such state and federal trustees.

(8) Develop sanpling and anal ysis plans that shall provide a process for
obtai ning data of sufficient quality and quantity to satisfy data needs.
Sanpling and anal ysis plans shall be reviewed and approved by EPA. The
sanmpl i ng and anal ysis plans shall consist of two parts:

(i) The field sanpling plan, which describes the nunber, type, and
| ocation of sanples and the type of anal yses; and

(ii) The quality assurance project plan, which describes policy,
organi zation, and functional activities and the data quality objectives and
nmeasures necessary to achi eve adequate data for use in selecting the
appropriate remedy.

(9) Initiate the identification of potential federal and state ARARs
and, as appropriate, other criteria, advisories, or guidance to be considered.

(c) Community relations. (1) The conmunity relations requirenents
described in this section apply to all renedial activities undertaken pursuant
to CERCLA section 104 and to section 106 or section 122 consent orders or
decrees, or section 106 adm nistrative orders.

(2) The |ead agency shall provide for the conduct of the follow ng
comunity relations activities, to the extent practicable, prior to conmencing
field work for the renmedial investigation:

(i) Conducting interviews with local officials, conmunity residents,
public interest groups, or other interested or affected parties, as
appropriate, to solicit their concerns and information needs, and to | earn how
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and when citizens would |ike to be involved in the Superfund process.

(ii) Preparing a formal community relations plan (CRP), based on the
comunity interviews and ot her relevant information, specifying the community
relations activities that the | ead agency expects to undertake during the
remedi al response. The purpose of the CRP is to:

(A) Ensure the public appropriate opportunities for involvenent in a
wi de variety of site-related decisions, including site analysis and
characterization, alternatives analysis, and sel ection of renedy;

(B) Deternmine, based on community interviews, appropriate activities to
ensure such public involvenent, and

(C) Provide appropriate opportunities for the community to | earn about
the site.

(iii) Establishing at | east one local information repository at or near
the location of the response action. Each information repository should
contain a copy of itens nade available to the public, including information
that describes the technical assistance grants application process. The |ead
agency shall informinterested parties of the establishnment of the infornmation
repository.

(iv) Informng the conmmunity of the availability of technical assistance
grants.

(3) For PRP actions, the | ead agency shall plan and inplenment the
comunity relations programat a site. PRPs nmay participate in aspects of the
comunity relations programat the discretion of and with oversi ght by the
| ead agency.

(4) The |lead agency nmay conduct technical discussions involving PRPs and
the public. These technical discussions nay be held separately from but
cont enporaneously with, the negotiations/settlenent discussions.

(5) In addition, the follow ng provisions specifically apply to
enf orcenent acti ons:

(i) Lead agencies entering into an enforcenent agreenment with de minims
parti es under CERCLA section 122(g) or cost recovery settlenents under section
122(h) shall publish a notice of the proposed agreement in the FEDERAL
REGI STER at | east 30 days before the agreenent becones final, as required by
section 122(i). The notice must identify the name of the facility and the
parties to the proposed agreenment and nust allow an opportunity for coment
and consi deration of comments; and

(ii) Were the enforcenent agreement is enbodied in a consent decree,
public notice and opportunity for public coment shall be provided in
accordance with 28 CFR 50.7.

(d) Renedial investigation. (1) The purpose of the renedi al
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i nvestigation (RI) is to collect data necessary to adequately characterize the
site for the purpose of devel oping and eval uating effective renedi a
alternatives. To characterize the site, the | ead agency shall, as
appropriate, conduct field investigations, including treatability studies, and
conduct a baseline risk assessnent. The Rl provides information to assess the
risks to human health and the environnment and to support the devel oprment,

eval uation, and selection of appropriate response alternatives. Site
characterization may be conducted in one or nore phases to focus sanpling
efforts and increase the efficiency of the investigation. Because estinates
of actual or potential exposures and associ ated i npacts on human and

envi ronnental receptors may be refined throughout the phases of the Rl as new
information is obtained, site characterization activities should be fully
integrated with the devel opment and evaluation of alternatives in the
feasibility study. Bench- or pilot- scale treatability studies shall be
conducted, when appropriate and practicable, to provide additional data for
the detail ed analysis and to support engi neering design of renedia
alternatives.

(2) The lead agency shall characterize the nature of and threat posed by
t he hazardous substances and hazardous naterials and gather data necessary to
assess the extent to which the rel ease poses a threat to human health or the
environnent or to support the analysis and design of potential response
actions by conducting, as appropriate, field investigations to assess the
foll owi ng factors:

(i) Physical characteristics of the site, including inportant surface
features, soils, geol ogy, hydrogeol ogy, neteorol ogy, and ecol ogy;

(ii) Characteristics or classifications of air, surface water, and
ground wat er;

(iii) The general characteristics of the waste, including quantities,
state, concentration, toxicity, propensity to bioaccumul ate, persistence, and
nmobi lity;
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(iv) The extent to which the source can be adequately identified and
characteri zed,;

(v) Actual and potential exposure pathways through environnental nedia;

(vi) Actual and potential exposure routes, for exanple, inhalation and
i ngestion; and

(vii) Oher factors, such as sensitive popul ations, that pertain to the
characterization of the site or support the analysis of potential renedia

action alternatives.

(3) The lead and support agency shall identify their respective potenti al
ARARs related to the |location of and contam nants at the site in a tinely
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manner. The | ead and support agencies may al so, as appropriate, identify
ot her pertinent advisories, criteria, or guidance in a tinmely mnner (see
" 300.400(Q9)(3)).

(4) Using the data devel oped under paragraphs (d)(1) and (2) of this
section, the | ead agency shall conduct a site-specific baseline risk
assessnment to characterize the current and potential threats to human health
and the environnment that nmay be posed by contaminants mgrating to ground

wat er or surface water, releasing to air, |eaching through soil, remaining in
the soil, and bioaccurmulating in the food chain. The results of the baseline
ri sk assessnent will help establish acceptabl e exposure |evels for use in

devel oping renmedi al alternatives in the FS, as described in paragraph (e) of
this section.

(e) Feasibility study. (1) The primary objective of the feasibility
study (FS) is to ensure that appropriate renmedial alternatives are devel oped
and eval uated such that relevant information concerning the renmedial action
options can be presented to a decision-maker and an appropriate renedy
selected. The |lead agency may develop a feasibility study to address a
specific site problemor the entire site. The devel opnment and eval uati on of
alternatives shall reflect the scope and conplexity of the remedial action
under consideration and the site problens being addressed. Devel opnent of
alternatives shall be fully integrated with the site characterization
activities of the renedial investigation described in paragraph (d) of this
section. The |ead agency shall include an alternatives screening step, when
needed, to select a reasonable nunber of alternatives for detail ed anal ysis.

(2) Alternatives shall be devel oped that protect hunman health and the
envi ronnent by recycling waste or by elimnating, reducing, and/or controlling
ri sks posed through each pathway by a site. The nunber and type of
alternatives to be analyzed shall be determined at each site, taking into
account the scope, characteristics, and conmplexity of the site problemthat is
bei ng addressed. | n devel oping and, as appropriate, screening the
alternatives, the | ead agency shall

(i) Establish remedial action objectives specifying contam nants and
medi a of concern, potential exposure pathways, and renedi ati on goal s.
Initially, prelimnary renedi ati on goals are devel oped based on readily
avail abl e informati on, such as chenical -specific ARARs or other reliable
information. Prelinminary renediation goals should be nodified, as necessary,
as nore informati on becones available during the RI/FS. Final renediation
goals will be determ ned when the renedy is selected. Renediation goals shal
establish acceptabl e exposure levels that are protective of human health and
the environnment and shall be devel oped by considering the follow ng:

(A) Applicable or relevant and appropriate requirenents under federa
environnental or state environnental or facility siting laws, if available,
and the follow ng factors:

(1) For systemic toxicants, acceptable exposure levels shall represent
concentration levels to which the human popul ation, including sensitive
subgroups, nmay be exposed w thout adverse effect during a lifetine or part of
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a lifetime, incorporating an adequate margi n of safety;

(2) For known or suspected carcinogens, acceptable exposure levels are
generally concentration |evels that represent an excess upper bound lifetine
cancer risk to an individual of between 10°* and 10°° usi ng informati on on the
rel ati onshi p between dose and response. The 108 risk level shall be used as
the point of departure for determ ning renediati on goals for alternatives when
ARARs are not available or are not sufficiently protective because of the
presence of multiple contami nants at a site or nmultiple pathways of exposure;

(3) Factors related to technical limitations such as
detection/quantification limts for contam nants;

(4) Factors related to uncertainty; and
(5) Oher pertinent information

(B) Maxi mum cont anmi nant | evel goals (MCLGs), established under the Safe
Drinking Water Act, that are set at |evels above zero, shall be attained by
remedi al actions for ground or surface waters that are current or potentia
sources of drinking water, where the MCLGs are rel evant and appropriate under
the circunstances of the rel ease based on the factors in -
300.400(g)(2). If an MCLG is determ ned not to be relevant and appropri ate,
the correspondi ng nmaxi mrum cont am nant |evel (MCL) shall be attained where
rel evant and appropriate to the circunstances of the rel ease.

(C Where the MCLG for a contani nant has been set at a | evel of zero,
the MCL promul gated for that contamni nant under the Safe Drinking Water Act
shall be attained by renedial actions for ground or surface waters that are
current or potential sources of drinking water, where the MCL is rel evant and
appropriate under the circunstances of the rel ease based on the factors in

" 300.400(Qg)(2).

(D) In cases involving multiple contam nants or pathways where
attai nment of chemical -specific ARARsS will result in cunulative risk in excess
of 10°% criteriain paragraph (e)(2)(i)(A) of this section may al so be
consi dered when determining the cleanup | evel to be attained.

(E) Water quality criteria established under sections 303 or 304 of the
Cl ean Water Act shall be attained where rel evant and appropriate under the
ci rcunmst ances of the rel ease.

(F) An alternate concentration limt (ACL) may be established in
accordance with CERCLA section 121(d)(2)(B)(ii).

(G Environnental evaluations shall be perfornmed to assess threats to
the environnment, especially sensitive habitats and critical habitats of
speci es protected under the Endangered Species Act.

(ii) Identify and evaluate potentially suitable technol ogies, including
i nnovati ve technol ogi es;
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(iii) Assenble suitable technologies into alternative renedial actions.

(3) For source control actions, the | ead agency shall devel op, as
appropri ate:

(i) Arange of alternatives in which treatnent that reduces the
toxicity, nobility, or volunme of the hazardous substances, pollutants, or
contaminants is a principal element. As appropriate, this range shall include
an alternative that renoves or destroys hazardous substances, pollutants, or
contaminants to the maxi num extent feasible, elimnating or mnimzing, to the
degree possible, the need for |ong-term managenent. The | ead agency al so
shal | devel op, as appropriate, other alternatives which, at a m ninum treat
the principal threats posed by the site but vary in the degree of treatnent
enpl oyed and the quantities and characteristics of the treatnent residuals and
untreated waste that nust be managed; and

(ii) One or nore alternatives that involve little or no treatnent, but
provi de protection of human health and
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the environment primarily by preventing or controlling exposure to hazardous
subst ances, pollutants, or contaminants, through engineering controls, for
exanpl e, containnent, and, as necessary, institutional controls to protect
human health and the environment and to assure continued effectiveness of the
response action.

(4) For ground-water response actions, the | ead agency shall develop a
limted nunmber of renmedial alternatives that attain site-specific renediation
levels within different restoration tine periods utilizing one or nore
di fferent technol ogi es.

(5) The | ead agency shall develop one or nore innovative treatnent
technol ogi es for further consideration if those technol ogies offer the
potential for conparable or superior performance or inplenentability; fewer or
| esser adverse inpacts than other avail abl e approaches; or |ower costs for
simlar |levels of performance than denonstrated treatnent technol ogies.

(6) The no-action alternative, which nay be no further action if sone
renmoval or renedial action has already occurred at the site, shall be
devel oped.

(7) As appropriate, and to the extent sufficient information is
avail abl e, the short- and | ong-term aspects of the following three criteria
shall be used to guide the devel opment and screening of renedial alternatives:

(i) Effectiveness. This criterion focuses on the degree to which an
alternative reduces toxicity, nobility, or volune through treatment, nmninim zes
residual risks and affords |ong-term protection, conplies with ARARs,

m nimzes short-terminpacts, and how quickly it achieves protection
Al ternatives providing significantly | ess effectiveness than other, nore
prom sing alternatives may be elimnated. Alternatives that do not provide
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adequate protection of human health and the environnent shall be elim nated
from further consideration.

(ii) Inplementability. This criterion focuses on the technica
feasibility and availability of the technol ogi es each alternative would enpl oy
and the administrative feasibility of inplenenting the alternative.
Alternatives that are technically or admnistratively infeasible or that would
require equi pnent, specialists, or facilities that are not available within a
reasonabl e period of time my be elinmnated from further consideration.

(iii) Cost. The costs of construction and any |ong-termcosts to operate
and maintain the alternatives shall be considered. Costs that are grossly
excessive conpared to the overall effectiveness of alternatives may be
consi dered as one of several factors used to elimnate alternatives.

Al ternatives providing effectiveness and inplenentability simlar to that of
anot her alternative by enploying a simlar nethod of treatnment or engi neering
control, but at greater cost, may be elim nated.

(8) The lead agency shall notify the support agency of the alternatives
that will be evaluated in detail to facilitate the identification of ARARs
and, as appropriate, pertinent advisories, criteria, or guidance to be
consi der ed.

(9) Detailed analysis of alternatives. (i) A detailed analysis shall be
conducted on the linmited nunmber of alternatives that represent viable
approaches to renedial action after evaluation in the screening stage. The
| ead and support agencies nmust identify their ARARs related to specific
actions in a tinmely manner and no later than the early stages of the
conparative analysis. The |lead and support agencies nmay al so, as appropriate,
identify other pertinent advisories, criteria or guidance in a tinely manner

(ii) The detail ed analysis consists of an assessnent of individua
alternatives agai nst each of nine evaluation criteria and a conparative
anal ysis that focuses upon the relative performance of each alternative
agai nst those criteria.

(iii) Nine criteria for evaluation. The analysis of alternatives under
review shall reflect the scope and conplexity of site problens and
alternatives being evaluated and consider the relative significance of the
factors within each criteria. The nine evaluation criteria are as follows:

(A) Overall protection of human health and the environnent. Alternatives
shall be assessed to determ ne whether they can adequately protect human
health and the environment, in both the short- and long-term from
unaccept abl e ri sks posed by hazardous substances, pollutants, or contam nants
present at the site by elimnating, reducing, or controlling exposures to
| evel s established during devel opnment of remnediati on goals consistent with
300.430(e)(2)(i). Overall protection of human health and the environnment
draws on the assessments of other evaluation criteria, especially long-term
ef fectiveness and pernmanence, short-term effectiveness, and conpliance with
ARARS.
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(B) Conpliance with ARARs. The alternatives shall be assessed to
deternmi ne whether they attain applicable or relevant and appropriate
requi renents under federal environnental |aws and state environnental or
facility siting | aws or provide grounds for invoking one of the waivers under
paragraph (f)(1)(ii)(C of this section.

(C) Long-termeffectiveness and pernmanence. Alternatives shall be
assessed for the long-termeffectiveness and permanence they afford, al ong
with the degree of certainty that the alternative will prove successful
Factors that shall be considered, as appropriate, include the follow ng:

(1) Magnitude of residual risk remaining fromuntreated waste or
treatment residuals remaining at the conclusion of the renedial activities.
The characteristics of the residuals should be considered to the degree that
they remai n hazardous, taking into account their volume, toxicity, mobility,
and propensity to bioaccumul ate.

(2) Adequacy and reliability of controls such as containment systems and
institutional controls that are necessary to manage treatnent residuals and
untreated waste. This factor addresses in particular the uncertainties
associated with | and disposal for providing |long-termprotection from
resi dual s; the assessnent of the potential need to replace technica
conponents of the alternative, such as a cap, a slurry wall, or a treatnent
system and the potential exposure pathways and risks posed should the
remedi al action need repl acenent.

(D) Reduction of toxicity, nmobility, or volune through treatnment. The
degree to which alternatives enploy recycling or treatnment that reduces
toxicity, nobility, or volunme shall be assessed, including how treatnent is
used to address the principal threats posed by the site. Factors that shal
be consi dered, as appropriate, include the foll ow ng:

(1) The treatment or recycling processes the alternatives enploy and
materials they will treat;

(2) The anpunt of hazardous substances, pollutants, or contam nants that
wi |l be destroyed, treated, or recycled

(3) The degree of expected reduction in toxicity, nmobility, or volunme of
the waste due to treatnent or recycling and the specification of which
reducti on(s) are occurring;

(4) The degree to which the treatment is irreversible;

(5) The type and quantity of residuals that will remain follow ng
treatment, considering the persistence, toxicity, nobility, and propensity to

bi oaccunul ate of such hazardous substances and their constituents; and

(6) The degree to which treatnment reduces the inherent hazards posed by
principal threats at the site.
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-99-

(E) Short-termeffectiveness. The short-terminpacts of alternatives
shall be assessed considering the follow ng:

(1) Short-termrisks that might be posed to the community during
i mpl ementation of an alternative;

(2) Potential inpacts on workers during renmedial action and the
effectiveness and reliability of protective nmeasures;

(3) Potential environmental inpacts of the renedial action and the
ef fectiveness and reliability of mtigative nmeasures during inplenmentation
and

(4) Time until protection is achieved.
(F) Inplenentability. The ease or difficulty of inplenmenting the

alternatives shall be assessed by considering the follow ng types of factors
as appropriate:

(1) Technical feasibility, including technical difficulties and unknowns
associated with the construction and operation of a technol ogy, the
reliability of the technol ogy, ease of undertaking additional renedia
actions, and the ability to nonitor the effectiveness of the renedy.

(2) Administrative feasibility, including activities needed to
coordinate with other offices and agencies and the ability and tinme required
to obtain any necessary approvals and pernits from ot her agencies (for off-
site actions);

(3) Availability of services and materials, including the availability of
adequate off-site treatnment, storage capacity, and di sposal capacity and
services; the availability of necessary equi pnent and specialists, and
provi sions to ensure any necessary additional resources; the availability of
services and materials; and availability of prospective technol ogies.

(G Cost. The types of costs that shall be assessed include the
fol | owi ng:

(1) Capital costs, including both direct and indirect costs;

(2) Annual operation and mai ntenance costs; and

(3) Net present value of capital and O&M costs.

(H State acceptance. Assessnent of state concerns may not be conpl eted
until comments on the RI/FS are received but may be di scussed, to the extent

possible, in the proposed plan issued for public coment. The state concerns
that shall be assessed include the follow ng:

(1) The state's position and key concerns related to the preferred
alternative and other alternatives; and
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(2) State conmments on ARARs or the proposed use of waivers.

(1) Community acceptance. This assessnent includes deternining which
conponents of the alternatives interested persons in the community support,
have reservations about, or oppose. This assessnent may not be conpl eted
until comments on the proposed plan are received.

(f) Selection of renmedy -- (1) Renedies selected shall reflect the
scope and purpose of the actions being undertaken and how the action rel ates
to long-term conprehensive response at the site.

(i) The criteria noted in paragraph (e)(9)(iii) are used to select a
remedy. These criteria are categorized into three groups.

(A) Threshold criteria. Overall protection of human health and the
envi ronnent and conpliance with ARARs (unless a specific ARAR is waived) are
threshol d requirenents that each alternative nust nmeet in order to be eligible
for selection.

(B) Primary balancing criteria. The five primary balancing criteria
are long-termeffectiveness and permanence; reduction of toxicity, mobility,
or volune through treatnment; short-termeffectiveness; inplenentability; and
cost.

(C Mdifying criteria. State and conmunity acceptance are nodifying
criteria that shall be considered in renedy selection

(ii) The selection of a renedial action is a two-step process and shal
proceed in accordance with " 300.515(e). First, the |ead agency, in
conjunction with the support agency, identifies a preferred alternative and
presents it to the public in a proposed plan, for review and conment. Second,
the | ead agency shall review the public coments and consult with the state
(or support agency) in order to determine if the alternative remains the nost
appropriate renedial action for the site or site problem The | ead agency, as
specified in " 300.515(e), nmkes the final renedy sel ection decision, which
shal | be docunmented in the ROD. Each renedial alternative selected as a
Superfund remedy will enploy the criteria as indicated in paragraph (f)(1)(i)
of this section to make the followi ng determ nation:

(A) Each renedial action selected shall be protective of human health
and the environnment.

(B) On-site renedial actions selected in a ROD nust attain those ARARs
that are identified at the tinme of ROD signature or provide grounds for
i nvoki ng a wai ver under
" 300.430(f) (1) (ii)(O

(1) Requirements that are pronulgated or nodified after ROD signature
nmust be attained (or waived) only when deternined to be applicable or rel evant
and appropriate and necessary to ensure that the renedy is protective of human
heal th and the environnent.
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(2) Conponents of the remedy not described in the ROD nust attain (or
wai ve) requirenments that are identified as applicable or relevant and
appropriate at the time the amendnent to the ROD or the explanation of
significant difference describing the conmponent is signed.

(C An alternative that does not neet an ARAR under federal
environnental or state environnental or facility siting laws may be sel ected
under the follow ng circunstances:

(1) The alternative is an interimmeasure and will beconme part of a
total renedial action that will attain the applicable or relevant and
appropriate federal or state requirenment;

(2) Conpliance with the requirement will result in greater risk to human
health and the environment than other alternatives;

(3) Conpliance with the requirement is technically inpracticable froman
engi neeri ng perspective;

(4) The alternative will attain a standard of performance that is
equivalent to that required under the otherw se applicable standard,
requi renent, or limtation through use of another nethod or approach

(5 Wth respect to a state requirenment, the state has not consistently
applied, or denobnstrated the intention to consistently apply, the promul gated
requirenent in simlar circunstances at other renmedial actions within the
state; or

(6) For Fund-financed response actions only, an alternative that
attains the ARAR will not provide a bal ance between the need for protection of
human health and the environnment at the site and the availability of Fund
noni es to respond to other sites that nay present a threat to human health and
t he environnent.

(D) Each renedial action selected shall be cost-effective, provided
that it first satisfies the threshold criteria set forth in *°
300.430(f)(1)(ii)(A and (B). Cost-effectiveness is determ ned by eval uating
the following three of the five balancing criteria noted in paragraph
300.430(f)(1)(i)(B) to deternine overall effectiveness: long-term
ef fectiveness and permanence, reduction of toxicity, nobility, or vol une
through treatnment, and short-term effectiveness. Overall effectiveness is
then conmpared to cost to ensure that the renmedy is cost-effective. A renmedy
shall be cost-effective if its costs are proportional to its overal
ef fecti veness.

(E) Each renedial action shall utilize permnent sol utions and
alternative treatment technol ogies or resource recovery technologies to the
maxi mum
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extent practicable. This requirement shall be fulfilled by selecting the
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alternative that satisfies paragraph (f)(1)(ii)(A) and (B) of this section and
provi des the best bal ance of trade-offs anobng alternatives in terns of the
five primary balancing criteria noted in paragraph (f)(1)(i)(B) of this
section. The bal ancing shall enphasize long-termeffectiveness and reduction
of toxicity, mobility, or volune through treatnment. The bal ancing shall also
consider the preference for treatnment as a principal elenment and the bias

agai nst off-site land di sposal of untreated waste. |n naking the
deternmination under this paragraph, the nmodifying criteria of state acceptance
and comunity acceptance described in paragraph (f)(1)(i)(C shall also be
consi der ed.

(2) The proposed plan. 1In the first step in the renmedy sel ection
process, the | ead agency shall identify the alternative that best neets the
requi renents in paragraph 300.430(f)(1), above, and shall present that
alternative to the public in a proposed plan. The |ead agency, in conjunction
with the support agency and consistent with " 300.515(e), shall prepare a
proposed plan that briefly describes the renedial alternatives analyzed by the
| ead agency, proposes a preferred renedial action alternative, and sunmmari zes
the information relied upon to select the preferred alternative. The
sel ection of renmedy process for an operable unit may be initiated at any tine
during the renmedi al action process. The purpose of the proposed plan is to
suppl enent the RI/FS and provide the public with a reasonabl e opportunity to
comment on the preferred alternative for renedial action, as well as
alternative plans under consideration, and to participate in the selection of
remedi al action at a site. At a mininmum the proposed plan shall

(i) Provide a brief summary description of the renedial alternatives
evaluated in the detail ed anal ysis established under paragraph (e)(9) of this
secti on;

(ii) Identify and provide a discussion of the rationale that supports
the preferred alternative;

(iii) Provide a summary of any fornmal conments received fromthe support
agency; and

(iv) Provide a sunmary expl anati on of any proposed wai ver identified
under paragraph (f)(1)(ii)(C of this section froman ARAR

(3) Community relations to support the selection of renedy. (i) The
| ead agency, after preparation of the proposed plan and review by the support
agency, shall conduct the follow ng activities:

(A) Publish a notice of availability and brief analysis of the proposed
plan in a mgjor |ocal newspaper of general circulation

(B) Mke the proposed plan and supporting analysis and i nfornmation
available in the adnministrative record required under Subpart | of this Part;

(C) Provide a reasonable opportunity, not |less than 30 cal endar days,
for submi ssion of witten and oral conments on the proposed plan and the
supporting analysis and information |located in the information repository,
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including the RI/FS. Upon tinmely request, the | ead agency will extend the
public comrent period by a mninmm of 30 additional days;

(D) Provide the opportunity for a public neeting to be held during the
public comrent period at or near the site at issue regarding the proposed plan
and the supporting analysis and information;

(E) Keep a transcript of the public nmeeting held during the public
comment period pursuant to CERCLA section 117(a) and namke such transcript
available to the public; and

(F) Prepare a witten summary of significant comments, criticisms, and
new rel evant information submtted during the public comrent period and the
| ead agency response to each issue. This responsiveness sunmary shall be nmade
avail able with the record of decision.

(ii) After publication of the proposed plan and prior to adoption of
the selected renmedy in the record of decision, if newinformation is made
avail abl e that significantly changes the basic features of the remedy with
respect to scope, performance, or cost, such that the remedy significantly
differs fromthe original proposal in the proposed plan and the supporting
anal ysis and information, the | ead agency shall

(A) Include a discussion in the record of decision of the significant
changes and reasons for such changes, if the | ead agency determ nes such
changes coul d be reasonably anticipated by the public based on the
alternatives and other information available in the proposed plan or the
supporting analysis and information in the administrative record; or

(B) Seek additional public comment on a revised proposed plan, when the
| ead agency deternines the change could not have been reasonably anticipated
by the public based on the information available in the proposed plan or the
supporting analysis and information in the adnmnistrative record. The |ead
agency shall, prior to adoption of the selected renmedy in the ROD, issue a
revi sed proposed plan, which shall include a discussion of the significant
changes and the reasons for such changes, in accordance with the public
participation requirenents described in paragraph (f)(3)(i) of this section

(4) Final renedy selection. (i) In the second and final step in the
remedy sel ection process, the | ead agency shall reassess its initia
deternmination that the preferred alternative provides the best bal ance of
trade-offs, now factoring in any new i nformati on or points of view expressed
by the state (or support agency) and comunity during the public coment
period. The |ead agency shall consider state (or support agency) and
comunity comrents regarding the | ead agency's evaluation of alternatives with
respect to the other criteria. These conments may pronpt the |ead agency to
nodi fy aspects of the preferred alternative or decide that another alternative
provi des a nore appropriate balance. The |ead agency, as specified in *

300. 515(e), shall make the final renmedy selection decision and docunent that
decision in the ROD

(ii) If arenedial action is selected that results in hazardous
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subst ances, pollutants, or contaminants remaining at the site above |evels
that allow for unlimted use and unrestricted exposure, the | ead agency shal
revi ew such action no less often than every five years after initiation of the
sel ected renedial action.

(iii) The process for selection of a remedial action at a federa
facility on the NPL, pursuant to CERCLA section 120, shall entail

(A) Joint selection of renmedial action by the head of the rel evant
departnment, agency, or instrumentality and EPA; or

(B) If nutual agreenent on the renmedy is not reached, selection of the
remedy i s made by EPA.

(5) Docunenting the decision. (i) To support the selection of a
remedi al action, all facts, analyses of facts, and site-specific policy
determinations considered in the course of carrying out activities in this
section shall be docunmented, as appropriate, in a record of decision, in a
| evel of detail appropriate to the site situation, for inclusion in the
admi ni strative record required under Subpart | of this Part. Docunentation
shall explain howthe evaluation criteria in paragraph (e)(9)(iii) of this
section were used to select the remedy.

(ii) The ROD shall describe the follow ng statutory requirenents as they
relate to the scope and objectives of the action:

(A) How the selected remedy is protective of human health and the
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envi ronnent, explaining how the renedy elimnnates, reduces, or controls
exposures to human and environnental receptors;

(B) The federal and state requirenments that are applicable or relevant

and appropriate to the site that the renmedy will attain;
(C) The applicable or relevant and appropriate requirenments of other
federal and state laws that the remedy will not neet, the waiver invoked, and

the justification for invoking the waiver;

(D) How the remedy is cost-effective, i.e., explaining howthe renmedy
provi des overall effectiveness proportional to its costs;

(E) How the remedy utilizes permanent solutions and alternative
treatment technol ogies or resource recovery technol ogies to the maxi mum extent
practicabl e; and

(F) Whether the preference for renedi es enploying treatnent which
permanently and significantly reduces the toxicity, mobility, or volume of the
hazar dous substances, pollutants, or contanmi nants as a principal elenent is or
is not satisfied by the selected remedy. |If this preference is not satisfied,
the record of decision nmust explain why a renedial action involving such
reductions in toxicity, mobility, or volume was not sel ected.
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(iii) The ROD al so shall:

(A) Indicate, as appropriate, the renediati on goals, discussed in
paragraph (e)(2)(i) of this section, that the remedy is expected to achieve.
Performance shall be neasured at appropriate locations in the ground water,
surface water, soils, air, and other affected environnental nedia.
Measurenent relating to the performance of the treatnment processes and the
engi neering controls may al so be identified, as appropriate;

(B) Discuss significant changes and the response to comments descri bed
in paragraph (f)(3)(i)(F) of this section;

(C) Describe whether hazardous substances, pollutants, or contani nants
will remain at the site such that a review of the renedial action under
paragraph (f)(4)(ii) of this section no I ess often than every five years shal
be required; and

(D) When appropriate, provide a conmtnent for further analysis and
sel ection of long-termresponse nmeasures within an appropriate tinmefrane.

(6) Conmunity relations when the record of decision is signed. After
the ROD is signed, the | ead agency shall

(i) Publish a notice of the availability of the ROD in a najor |oca
newspaper of general circulation; and

(ii) Make the record of decision available for public inspection and
copying at or near the facility at issue prior to the comencenent of any
renmedi al action.
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" 300. 435 Renedi al desi gn/renedi al action, operation and
nmai nt enance.

(a) GCeneral. The renedial design/renmedial action (RD RA) stage
i ncl udes the devel opment of the actual design of the selected renmedy and
i mpl enmentation of the renmedy through construction. A period of operation and
mai nt enance nmay follow the RA activities.

(b) RD/RA activities. (1) AIl RD/RA activities shall be in confornance
with the remedy selected and set forth in the ROD or other decision docunent
for that site. Those portions of RD/RA sanpling and anal ysis plans descri bing
the QA QC requirenents for chemical and analytical testing and sanpling
procedures of sanples taken for the purpose of determn ning whether cleanup
action levels specified in the ROD are achi eved, generally will be consistent
with the requirements of " 300.430(b)(8).

(2) During the course of the RD/RA, the |ead agency shall be
responsi ble for ensuring that all federal and state requirenents that are
identified in the ROD as applicable or relevant and appropriate requirenents
for the action are nmet. |If waivers fromany ARARs are involved, the |ead
agency shall be responsible for ensuring that the conditions of the waivers
are met.

(c) Conmunity relations. (1) Prior to the initiation of RD, the |ead
agency shall review the CRP to deternm ne whether it should be revised to
describe further public involvenent activities during RD/RA that are not
al ready addressed or provided for in the CRP

(2) After the adoption of the ROD, if the renedial action or
enforcenent action taken, or the settlement or consent decree entered into,
differs significantly fromthe remedy selected in the ROD with respect to
scope, performance, or cost, the | ead agency shall consult with the support
agency, as appropriate, and shall either

(i) Publish an explanation of significant differences when the
di fferences in the remedial or enforcenent action, settlement, or consent
decree significantly change but do not fundanentally alter the remedy sel ected
in the ROD with respect to scope, performance, or cost. To issue an
expl anation of significant differences, the | ead agency shall

(A) Mke the explanation of significant differences and supporting
informati on available to the public in the adm nistrative record established
under " 300.815 and the information repository; and

(B) Publish a notice that briefly summari zes the explanation of
significant differences, including the reasons for such differences, in a
maj or | ocal newspaper of general circulation; or

(ii) Propose an amendnent to the ROD if the differences in the renedial
or enforcenment action, settlenent, or consent decree fundanentally alter the
basic features of the selected remedy with respect to scope, perfornmance, or
cost. To anend the ROD, the |lead agency, in conjunction with the support
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agency, as provided in " 300.515(e), shall

(A) Issue a notice of availability and brief description of the proposed
anmendnent to the ROD in a ngjor |ocal newspaper of general circulation;

(B) Mke the proposed anmendnent to the ROD and information supporting
t he decision available for public coment;

(C) Provide a reasonabl e opportunity, not |less than 30 cal endar days,
for submission of witten or oral comments on the amendnment to the ROD. Upon
timely request, the | ead agency will extend the public comment period by a
m ni mrum of 30 additional days;

(D) Provide the opportunity for a public neeting to be held during the
public coment period at or near the facility at issue;

(E) Keep a transcript of conments received at the public nmeeting held
during the public coment period,

(F) Include in the amended ROD a brief explanation of the amendnment and
the response to each of the significant comrents, criticisns, and new rel evant
i nformati on subnitted during the public conment period;

(G Publish a notice of the availability of the amended ROD in a nmjor
| ocal newspaper of general circulation; and

(H Make the anended ROD and supporting information available to the
public in the admi nistrative record and information repository prior to the
commencenent of the renedial action affected by the anendnent.

(3) After the conpletion of the final engineering design, the |ead
agency shall issue a fact sheet and provide, as appropriate, a public briefing
prior to the initiation of the renmedial action

(d) Contractor conflict of interest. (1) For Fund-financed RD/ RA and
&M activities, the | ead agency shall

(i) I'nclude appropriate |anguage in the solicitation requiring potential
prime contractors to submit information on their status, as well as the status
of their subcontractors, parent conpanies, and
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affiliates, as potentially responsible parties at the site.

(ii) Require potential prime contractors to certify that, to the best
of their know edge, they and their potential subcontractors, parent conpanies,
and affiliates have disclosed all information described in " 300.435(d)(1)(i)
or that no such information exists, and that any such information di scovered
after subnission of their bid or proposal or contract award will be discl osed
i medi ately.

(2) Prior to contract award, the |ead agency shall evaluate the
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i nformati on provided by the potential prime contractors and:

(i) Determ ne whether they have conflicts of interest that could
significantly inpact the performnce of the contract or the liability of
potential prinme contractors or subcontractors.

(ii) If a potential prime contractor or subcontractor has a conflict of
i nterest that cannot be avoi ded or otherw se resolved, and using that
potential prinme contractor or subcontractor to conduct RD/RA or O&M work under
a Fund-financed action would not be in the best interests of the state or
federal governnent, an offeror or bidder contenplating use of that prine
contractor or subcontractor nmay be decl ared nonresponsi ble or ineligible for
award in accordance with appropriate acquisition regulations, and the contract
may be awarded to the next eligible offeror or bidder

(e) Recontracting. (1) If a Fund-financed contract nust be term nated
because additional work outside the scope of the contract is needed, EPA is
authorized to take appropriate steps to continue interimRAs as necessary to
reduce risks to public health and the environment. Appropriate steps may
i nclude extendi ng an existing contract for a federal-lead RA or anending a
cooperative agreement for a state-lead RA. Until the | ead agency can reopen
t he biddi ng process and recontract to conplete the RA, EPA nmay take such
appropriate steps as descri bed above to cover interimwork to reduce such
ri sks, where:

(i) Additional work is found to be needed as a result of such
unf oreseen situations as newy discovered sources, types, or quantities of
hazar dous substances at a facility; and

(ii) Performance of the conplete RA requires the |ead agency to rebid
the contract because the existing contract does not enconpass this newy
di scovered worKk.

(2) The cost of such interimactions shall not exceed $2 mllion

(f) Operation and nami ntenance. (1) Operation and nai ntenance (O&M
neasures are initiated after the remedy has achi eved the renedial action
obj ectives and remedi ation goals in the ROD, and is deternmined to be
operational and functional, except for ground- or surface-water restoration
actions covered under " 300.435(f)(4). A state nust provide its assurance to
assunme responsibility for G&M including, where appropriate, requirenents for
mai ntai ning institutional controls, under " 300.510(c)

(2) A renedy becones "operational and functional" either one year after
construction is conplete, or when the renmedy is determ ned concurrently by EPA
and the state to be functioning properly and is perform ng as designed,
whi chever is earlier. EPA nmay grant extensions to the one-year period, as
appropri ate.

(3) For Fund-financed renedial actions involving treatnent or other
nmeasures to restore ground- or surface-water quality to a |l evel that assures
protection of human health and the environnent, the operation of such



-109-

treatment or other nmeasures for a period of up to 10 years after the renedy
beconmes operational and functional will be considered part of the renedia
action. Activities required to maintain the effectiveness of such treatnent
or neasures follow ng the 10-year period, or after renedial action is

conpl ete, whichever is earlier, shall be considered O&M For the purposes of
federal funding provided under CERCLA section 104(c)(6), a restoration
activity will be considered adnministratively "conplete" when:

(i) Measures restore ground- or surface-water quality to a level that
assures protection of human health and the environnment;

(ii) Measures restore ground or surface water to such a point that
reductions in contani nant concentrations are no |onger significant; or

(iii) Ten years have el apsed, whichever is earliest.

(4) The followi ng shall not be deemed to constitute treatnment or other
nmeasures to restore contanm nated ground or surface water under *
300. 435(f) (3):

(i) Source control maintenance neasures; and

(ii) Gound- or surface-water nmeasures initiated for the primary
pur pose of providing a drinking-water supply, not for the purpose of restoring

ground wat er.

" 300. 440 Procedures for planning and inplenenting off-site response
actions [ Reserved].
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SUBPART F -- STATE | NVOCLVEMENT | N HAZARDOUS SUBSTANCE
RESPONSE

" 300.500 General

(a) EPA shall ensure neani ngful and substantial state involvenent in
hazar dous substance response as specified in this Subpart. EPA shall provide
an opportunity for state participation in renoval, pre-renedial, renedial, and
enforcenent response activities. EPA shall encourage states to enter into an
EPA/ st at e Superfund Mermorandum of Agreenent (SMOA) under * 300.505 to increase
state invol vemrent and strengthen the EPA/state partnership

(b) EPA shall encourage states to participate in Fund-financed response
in two ways. Pursuant to " 300.515(a), states may either assune the |ead
through a cooperative agreenent for the response action or nmay be the support
agency in EPA-lead renedial response. Section 300.515 sets forth requirenents
for state involvenent in EPA-lead renedial and enforcenent response and al so
addresses conparabl e requirenents for EPA involvenent in state-lead renedia
and enforcenent response. Section 300.520 specifies requirenents for state
i nvol venent in EPA-Iead enforcement negotiations. Section 300.525 specifies
requi renents for state involvenent in renpval actions. |In addition to the
requi renents set forth in this subpart, 40 CFR Part 35, Subpart O
"Cooperative Agreenents and Superfund State Contracts for Superfund Response
Actions," contains further requirenments for state participation during
response.

" 300. 505 EPA/ St at e Superfund Menorandum of Agreenent ( SMOA).

(a) The SMOA nmy establish the nature and extent of EPA and state
i nteraction during EPA-lead and state-|ead response (Indian tribes neeting the
requi renents of " 300.515(b) nmay be treated as states for purposes of this
section). EPA shall enter into SMOA discussions if requested by a state. The
foll owing may be addressed in a SMOA:

(1) The EPA/state or Indian tribe relationship for renoval
pre-remedi al, renedial, and enforcenment response, including a description of
the roles and the responsibilities of each

(2) The general requirenments for EPA oversight. Oversight requirenments
may be nore specifically defined in cooperative agreenents.

(3) The general nature of |ead and support agency interaction regarding
t he
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revi ew of key docunents and/or decision points in renmoval, pre-renedial
remedi al , and enforcenent response. The requirenents for EPA and state review
of each other's key docunents when each is serving as the support agency shal
be equivalent to the extent practicable. Review tinmes agreed to in the SMOA
nmust al so be docunented in site-specific cooperative agreenents or Superfund
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state contracts in order to be binding.

(4) Procedures for nodification of the SMOA (e.g., if EPA and a state
agree that the | ead and support agency roles and responsibilities have
changed, or if nodifications are required to achieve desired goal s).

(b) The SMOA and any nodifications thereto shall be executed by the EPA
Regi onal Adm ni strator and the head of the state agency designated as | ead
agency for state inplenentation of CERCLA.

(c) Site-specific agreenments entered into pursuant to section 104(d)(1)
of CERCLA shall be devel oped in accordance with 40 CFR Part 35, Subpart O
The SMOA shall not supersede such agreenents.

(d)(1) EPA and the state shall consult annually to determine priorities
and nmeke | ead and support agency designations for renoval, pre-renedial
remedi al, and enforcenent response to be conducted during the next fiscal year
and to discuss future priorities and |long-termrequirenments for response.
These consul tations shall include the exchange of information on both Fund-
and non-Fund-financed response activities. The SMOA may describe the
timeframe and process for the EPA/state consultation.

(2) The following activities shall be discussed in the EPA/state
consul tations established in the SMOA, or otherwi se initiated and docunented
inwiting in the absence of a SMOA, on a site-specific basis with EPA and the
state identifying the | ead agency for each response action discussed:

(i) Pre-renedial response actions, including prelimnary assessnments and
site inspections;

(ii) Hazard Ranking System scoring and NPL listing and del etion
activities;

(iii) Renedial phase activities, including renedial
investigation/feasibility study, identification of potential applicable or
rel evant and appropriate requirenents (ARARs) under federal and state
environnental |aws and, as appropriate, other advisories, criteria, or
gui dance to be considered (TBCs), proposed plan, ROD, renedial design
remedi al action, and operation and nmi ntenance;

(iv) Potentially responsible party (PRP) searches, notices to PRPs,
response to i nformation requests, PRP negotiations, oversight of PRPs, other
enforcenent actions pursuant to state law, and activities where the state
provi des support to EPA

(v) Conpilation and mai ntenance of the adm nistrative record for
sel ection of a response action as required by Subpart | of this Part;

(vi) Related site support activities;
(vii) State ability to share in the cost and tim ng of paynents; and

(viii) General CERCLA inplenentation activities.
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(3) If a state is designated as the | ead agency for a non-Fund-financed
action at an NPL site, the SMOA shall be supplenented by site-specific
enforcenent agreements between EPA and the state which specify schedul es and
EPA i nvol vement .

(4) I'n the absence of a SMOA, EPA and the state shall conply with the
requirenents in " 300.515(h). |If the SMOA does not address all of the
requi renents specified in * 300.515(h), EPA and the state shall conply with
any unaddressed requirenments in that section.

" 300.510 State assurances.

(a) A Fund-financed renedi al action undertaken pursuant to CERCLA
section 104(a) cannot proceed unless a state provides its applicable required
assurances. The assurances nust be provided by the state prior to the
initiation of renedial action pursuant to a Superfund state contract for
EPA-l ead (or political subdivision-lead) renmedial action or pursuant to a
cooperative agreement for a state-lead renedial action. The SMOA nay not be
used for this purpose. Federally recognized Indian tribes are not required to
provi de CERCLA section 104(c)(3) assurances for Fund-financed response
actions. Further requirenments pertaining to state, political subdivision, and
federally recogni zed Indian tribe involvenent in CERCLA response are found in
40 CFR Part 35, Subpart O

(b)(1) The state is not required to share in the cost of state- or
EPA- | ead Fund-financed renoval actions (including renmedial planning activities
associated with renedi al actions) conducted pursuant to CERCLA section 104
unl ess the facility was operated by the state or a political subdivision
thereof at the tinme of disposal of hazardous substances therein and a renedia
action is ultimtely undertaken at the site. Such renedial planning
activities include, but are not linmted to, renmedial investigations (RIs),
feasibility studies (FSs), and renedial design (RD). States shall be required
to share 50 percent, or greater, in the cost of all Fund-financed response
actions if the facility was publicly operated at the tinme of the disposal of
hazar dous substances. For other facilities, except federal facilities, the
state shall be required to share 10 percent of the cost of the renedia
action.

(2) CERCLA section 104(c)(5) provides that EPA shall grant a state
credit for reasonabl e, docunented, direct, out-of-pocket, non-federa
expenditures subject to the linmtations specified in CERCLA section 104(c)(5).

For a state to apply credit toward its cost share, it must enter into a
cooperative agreement or Superfund state contract. The state nust subnit as
soon as possible, but no later than at the tinme CERCLA section 104 assurances
are provided for a renmedial action, its accounting of eligible credit
expenditures for EPA verification. Additional credit requirenments are
contained in 40 CFR Part 35, Subpart O

(3) Credit nay be applied to a state's future cost share requirenents at
NPL sites for response expenditures or obligations incurred by the state or a
political subdivision fromJanuary 1, 1978 to Decenmber 11, 1980, and for the
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remedi al action expenditures incurred only by the state after Cctober 17,
1986.

(4) Credit that exceeds the required cost share at the site for which
the credit is granted may be transferred to another site to offset a state's
required renedi al action cost share.

(c)(1) Prior to a Fund-financed renedial action, the state nust al so
provide its assurance in accordance with CERCLA section 104(c)(3)(A) to assune
responsibility for operation and mai ntenance of inplenented renedial actions
for the expected life of such actions. |In addition, when appropriate, as part
of the O&M assurance, the state nust assure that any institutional controls
i mpl enmented as part of the remedial action at a site are in place, reliable,
and will remain in place after the initiation of O& The state and EPA shal
consult on a plan for operation and mai ntenance prior to the initiation of a
remedi al action.

(2) After a joint EPA/state inspection of the inplenented Fund-financed
remedi al action under " 300.515(g), EPA may share, for a period of up to one
year, in the cost of the operation of the renedial action to ensure that the
remedy is operational and functional. |In the case of the restoration of
ground or surface water, EPA shall share in the cost of the state's operation
of ground- or surface-water restoration renmedial actions as specified in *
300. 435(f) (3).

(d) I'n accordance with CERCLA sections 104(c)(3)(B) and 121(d)(3), if
the renedial action requires off-site storage,
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destruction, treatnent, or disposal, the state nust provide its assurance
before the renedial action begins on the availability of a hazardous waste
di sposal facility that is in conpliance with CERCLA section 121(d)(3) and is
acceptable to EPA

(e)(1) In accordance with CERCLA section 104(c)(9), EPA shall not
provi de any renedi al action pursuant to CERCLA section 104 until the state in
which the rel ease occurs enters into a cooperative agreenment or Superfund
state contract with EPA providi ng assurances deermed adequate by EPA that the
state will assure the availability of hazardous waste treatnent or disposa
facilities which

(i) Have adequate capacity for the destruction, treatnment, or secure
di sposition of all hazardous wastes that are reasonably expected to be
generated within the state during the 20-year period followi ng the date of
such cooperative agreenment or Superfund state contract and to be destroyed,
treated, or disposed;

(ii) Are within the state, or outside the state in accordance with an
interstate agreenment or regional agreenent or authority;

(iii) Are acceptable to EPA; and
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(iv) Are in conpliance with the requirenments of Subtitle C of the Solid
Waste Di sposal Act.

(2) This rule does not address whether or not Indian tribes are states
for purposes of this paragraph (e).

(f) EPA may deternmine that an interest in real property nust be acquired
in order to conduct a response action. As a general rule, the state in which
the property is |ocated nmust agree to acquire and hold the necessary property
interest, including any interest in acquired property that is needed to ensure
the reliability of institutional controls restricting the use of that
property. If it is necessary for the United States government to acquire the
interest in property to pernmt inplenentation of the response, the state nust
accept transfer of the acquired interest on or before the conpletion of the
response action.

" 300. 515 Requirenents for state involvenent in renedial and enforcenent
response.

(a) CGeneral. (1) States are encouraged to undertake actions authorized
under Subpart E. Section 104(d)(1) of CERCLA authorizes EPA to enter into
cooperative agreements or contracts with a state, political subdivision, or a
federally recognized Indian tribe to carry out Fund-financed response actions
aut hori zed under CERCLA, when EPA determ nes that the state, the politica
subdi vi sion, or federally recognized Indian tribe has the capability to
undertake such actions. EPA will use a cooperative agreenent to transfer
funds to those entities to undertake Fund-financed response activities. The
requi renents for states, political subdivisions, or Indian tribes to receive
funds as a |l ead or support agency for response are addressed at 40 CFR Part
35, Subpart O

(2) For EPA-lead Fund-financed renedial planning activities, including,
but not limted to, remedial investigations, feasibility studies, and renedi a
designs, the state agency acceptance of the support agency role during an
EPA-| ead response shall be documented in a letter, SMOA, or cooperative
agreenent. Superfund state contracts are unnecessary for this purpose.

(3) Cooperative agreenments and Superfund state contracts are only
appropriate for non-Fund-financed response actions if a state intends to seek
credit for renedial action expenses under " 300. 510.

(b) Indian tribe involvenment during response. To be afforded
substantially the sane treatment as states under section 104 of CERCLA, the
governi ng body of the Indian tribe nust:

(1) Be federally recognized; and

(2) Have a tribal governing body that is currently perfornm ng
governmental functions to pronote the health, safety, and welfare of the
af fected popul ation or to protect the environnent within a defined geographic
area; and
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(3) Have jurisdiction over a site at which Fund-financed response,
i ncluding pre-renedial activities, is contenplated.

(c) State involvenent in PA/SI and National Priorities List process.
EPA shall ensure state involvenent in the listing and del etion process by
provi di ng states opportunities for review, consultation, or concurrence
specified in this section.

(1) EPA shall consult with states as appropriate on the infornmation to
be used in devel oping HRS scores for rel eases.

(2) EPA shall, to the extent feasible, provide the state 30 working days
to review rel eases which were scored by EPA and which will be considered for
pl acenent on the National Priorities List (NPL).

(3) EPA shall provide the state 30 working days to review and concur on
the Notice of Intent to Delete a release fromthe NPL. Section 300.425
descri bes the EPA/state consultation and concurrence process for deleting
rel eases fromthe NPL.

(d) State involvenent in RI/FS process. A key conponent of the
EPA/ state partnership shall be the communication of potential federal and
state ARARs and, as appropriate, other pertinent advisories, criteria, or
gui dance to be considered (TBCs).

(1) I'n accordance with *" 300.400(g) and 300.430, the | ead and support
agencies shall identify their respective potential ARARs and communi cate them
to each other in a tinmely manner, i.e., no later than the early stages of the
conparative anal ysis described in " 300.430(e)(9), such that sufficient tine
is available for the | ead agency to consider and incorporate all potentia
ARARs wi t hout inordinate delays and duplication of effort. The |ead and
support agencies may also identify TBCs and comunicate themin a tinely
manner .

(2) When a state and EPA have entered into a SMOA, the SMOA may specify
a consultation process which requires the | ead agency to solicit potentia
ARARs at specified points in the renedial planning and renmedy sel ection
processes. At a mininmum the SMOA shall include the points specified in
300. 515(h)(2). The SMOA shall specify tinmeframes for support agency response
to | ead agency requests to ensure that potential ARARs are identified and
comunicated in a tinely manner. Such tinefranmes nust al so be docunented in
site-specific agreements. The SMOA may al so di scuss identification and
conmuni cati on of TBCs.

(3) If EPAin its statement of a proposed plan intends to waive any
state-identified ARARs, or does not agree with the state that a certain state
standard is an ARAR, it shall formally notify the state when it submits the
RI/FS report for state review or responds to the state's subm ssion of the
RI/FS report.

(4) EPA shall respond to state comments on waivers from or disagreenents
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about state ARARs, as well as the preferred alternative when making the RI/FS
report and proposed plan available for public conment.

(e) State involvenent in selection of remedy. (1) Both EPA and the
state shall be involved in prelimnary discussions of the alternatives
addressed in the FS prior to preparation of the proposed plan and ROD. At the
conclusion of the RI/FS, the |lead agency, in conjunction with the support
agency, shall devel op a proposed plan. The support agency shall have an
opportunity to comment on the plan. The |ead agency shall publish a notice of
availability of the RI/FS report and a brief analysis of the proposed
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pl an pursuant to "" 300.430(e) and (f). Included in the proposed plan shall
be a statenment that the | ead and support agenci es have reached agreement or
where this is not the case, a statenent explaining the concerns of the support
agency with the | ead agency's proposed plan. The state may not publish a
proposed plan that EPA has not approved. EPA may assune the |ead fromthe
state if agreenent cannot be reached.

(2)(i) EPA and the state shall identify, at |least annually, sites for
which RODs will be prepared during the next fiscal year, in accordance with
300.515(h)(1). For all EPA-lead sites, EPA shall prepare the ROD and provide
the state an opportunity to concur with the recomended renedy. For
Fund-fi nanced state-lead sites, EPA and the state shall designate sites, in a
site-specific agreenent, for which the state shall prepare the ROD and seek
EPA' s concurrence and adoption of the renedy specified therein, and sites for
whi ch EPA shall prepare the ROD and seek the state's concurrence. EPA and the
state may designate sites for which the state shall prepare the ROD for
non- Fund- f i nanced state-lead enforcenent response actions (i.e., actions taken
under state law) at an NPL site. The state nay seek EPA's concurrence in the
remedy specified therein. Either EPA or the state may choose not to designate
a site as state-|ead.

(ii) State concurrence on a ROD is not a prerequisite to EPA's
selecting a renedy, i.e., signing a ROD, nor is EPA's concurrence a
prerequisite to a state's selecting a renedy at a non- Fund-fi nanced state-I|ead
enforcenent site under state law. Unless EPA' s Assistant Administrator for
Solid Waste and Enmergency Response or Regional Administrator concurs in
writing with a state-prepared ROD, EPA shall not be deened to have approved
the state decision. A state may not proceed with a Fund-financed response
action unless EPA has first concurred in and adopted the ROD. Section
300.510(a) specifies limtations on EPA's proceeding with a renedial action
wi t hout state assurances.

(iii) The lead agency shall provide the support agency with a copy of
the signed ROD for renedial actions to be conducted pursuant to CERCLA.

(iv) On state-lead sites identified for EPA concurrence, the state
generally shall be expected to maintain its | ead agency status through the
conpl etion of the renedial action.
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(f) Enhancenent of renmedy. (1) A state may ask EPA to nmake changes in
or expansions of a renmedial action selected under Subpart E

(i) If EPA finds that the proposed change or expansion is necessary and
appropriate to the EPA-sel ected renedial action, the renedy may be nodified
(consistent with " 300.435(c)(2)) and any additional costs paid as part of the
remedi al action.

(ii) If EPA finds that the proposed change or expansion is not
necessary to the selected renedial action, but would not conflict or be
i nconsistent with the EPA-sel ected renedy, EPA may agree to integrate the
proposed change or expansion into the planned CERCLA renedial work if:

(A) the state agrees to fund the entire additional cost associated with
t he change or expansion; and

(B) the state agrees to assune the lead for supervising the state-funded
conmponent of the remedy or, if EPA determ nes that the state-funded conponent
cannot be conducted as a separate phase or activity, for supervising the
remedi al design and construction of the entire renmedy.

(2) VWhere a state does not concur in a renedial action secured by EPA
under CERCLA section 106, and the state desires to have the renedial action
conformto an ARAR that has been wai ved under " 300.430(f)(1)(ii)(C), a state
may seek to have that renmedial action so conform in accordance with the
procedures set out in CERCLA section 121(f)(2).

(g) State involvenent in renedial design/renedial action. The extent
and nature of state involvenent during renedial design and renmedi al action
shall be specified in site-specific cooperative agreenments or Superfund state
contracts, consistent with 40 CFR Part 35, Subpart O For Fund-financed
remedi al actions, the |l ead and support agencies shall conduct a joint
i nspection at the conclusion of construction of the remedial action to
deternine that the remedy has been constructed in accordance with the ROD and
with the renmedi al design.

(h) Requirenents for state involvenent in absence of SMOA. In the
absence of a SMOA, EPA and the state shall conply with the requirenents in
300. 515(h). If the SMOA does not address all of the requirenents specified in
" 300.515(h), EPA and the state shall conply with any unaddressed requirenents
in that section.

(1) Annual consultations. EPA shall conduct consultations with states
at least annually to establish priorities and identify and document in witing
the lead for renedial and enforcenent response for each NPL site within the
state for the upconming fiscal year. States shall be given the opportunity to
participate in long-term planning efforts for remedial and enforcenent
response during these annual consultations.

(2) ldentification of ARARs and TBCs. The |ead and support agencies
shal | discuss potential ARARs during the scoping of the RI/FS. The |ead
agency shall request potential ARARs from the support agency no |ater than the
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time that the site characterization data are available. The support agency
shall communicate in witing those potential ARARs to the | ead agency within
30 wor ki ng days of receipt of the | ead agency request for these ARARs. The
| ead and support agencies may al so discuss and comruni cate other pertinent
advisories, criteria, or guidance to be considered (TBCs). After the initia
screening of alternatives has been conpleted but prior to initiation of the
conparative anal ysis conducted during the detail ed anal ysis phase of the FS,
the | ead agency shall request that the support agency conmuni cate any
additional requirenents that are applicable or relevant and appropriate to the
alternatives contenplated within 30 working days of receipt of this request.
The | ead agency shall thereafter consult the support agency to ensure that

i dentified ARARs and TBCs are updated as appropriate.

(3) Support agency review of |ead agency docunents. The | ead agency
shal |l provide the support agency an opportunity to review and conment on the
RI/FS, proposed plan, ROD, and remnedial design, and any proposed
determinations on potential ARARs and TBCs. The support agency shall have a
m ni rum of 10 wor ki ng days and a maxi mum of 15 working days to provide
comments to the | ead agency on the RI/FS, ROD, ARAR/ TBC determ nations, and
remedi al design. The support agency shall have a mnimum of five working days
and a maxi mum of 10 worki ng days to comment on the proposed plan.

(i) Administrative record requirenents. The state, where it is the | ead
agency for a Fund-financed site, shall conpile and naintain the adm nistrative
record for selection of a response action under Subpart | of this Part unless
speci fied otherwi se in the SMOA.

" 300.520 State involvenent in EPA-|ead enforcenent negoti ati ons.

(a) EPA shall notify states of response action negotiations to be
conducted by EPA with potentially responsible parties during each fiscal year

(b) The state rmust notify EPA of such negotiations in which it intends
to participate.
start 55 FR 8857

(c) The state is not foreclosed fromsigning a consent decree if it does
not participate substantially in the negotiations.

" 300.525 State involvenent in renoval actions.

(a) States may undertake Fund-financed renpval actions pursuant to a
cooperative agreement with EPA. State-lead renpoval actions taken pursuant to
cooperative agreements nmust be conducted in accordance with * 300.415 on
renmoval actions, and 40 CFR Part 35, Subpart O

(b) States are not required under section 104(c)(3) of CERCLA to share
in the cost of a Fund-financed renoval action, unless the renoval is conducted
at an NPL site that was operated by a state or political subdivision at the
time of disposal of hazardous substances therein and a Fund-financed renedi a
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action is ultimtely undertaken at the site. |In this situation, states are
required to share, 50 percent or greater, in the cost of all renobva
(including renmedi al planning) and renedi al action costs at the tinme of the
renmedi al action.

(c) States are encouraged to provide for post-renmpval site control as
di scussed in " 300.415(k) for all Fund-financed renoval actions.

(d) States shall be responsible for identifying potential state ARARs
for all Fund-financed renmpval actions and for providing such ARARs to EPA in a
timely manner for all EPA-lead renoval actions.

(e) EPA shall consult with a state on all renpval actions to be
conducted in that state.
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SUBPART G -- TRUSTEES FOR NATURAL RESOURCES

" 300. 600 Designation of federal trustees.

(a) The President is required to designate in the National Contingency
Pl an those federal officials who are to act on behalf of the public as
trustees for natural resources. Federal officials so designated will act
pursuant to section 107(f) of CERCLA and section 311(f)(5) of the Clean Water
Act. Natural resources include:

(1) Natural resources over which the United States has sovereign rights;
and

(2) Natural resources within the territorial sea, contiguous zone,
excl usive econonm ¢ zone, and outer continental shelf belonging to, managed by,
held in trust by, appertaining to, or otherwi se controlled (hereinafter
referred to as "managed or protected") by the United States.

(b) The follow ng individuals shall be the designated trustee(s) for
general categories of natural resources. They are authorized to act pursuant
to section 107(f) of CERCLA or section 311(f)(5) of the Clean Water Act when
there is injury to, destruction of, loss of, or threat to natural resources as
a result of a release of a hazardous substance or a discharge of oil
Not wi t hst andi ng the other designations in this section, the Secretaries of
Commerce and the Interior shall act as trustees of those resources subject to
their respective managenment or protection.

(1) Secretary of Conmerce. The Secretary of Conmerce shall act as
trustee for natural resources nmanaged or protected by the Departnent of
Commerce or by other federal agencies and that are found in or under waters
navi gabl e by deep draft vessels, in or under tidally influenced waters, or
wat ers of the contiguous zone, the exclusive econonic zone, and the outer
continental shelf, and in upland areas serving as habitat for mari ne mammual s
and ot her protected species. However, before the Secretary takes an action
with respect to an affected resource under the managenent or protection of
anot her federal agency, he shall, whenever practicable, seek to obtain the
concurrence of that other federal agency. Exanples of the Secretary's
trusteeship include marine fishery resources and their supporting ecosystens;
anadronmous fish; certain endangered speci es and mari ne mammal s; and Nationa
Mari ne Sanctuaries and Estuarine Research Reserves.

(2) Secretary of the Interior. The Secretary of the Interior shall act
as trustee for natural resources managed or protected by the Departnment of the
Interior. Exanples of the Secretary's trusteeship include mgratory birds;
certain anadronmous fish, endangered species, and nmarine mammals; federally
owned mnerals; and certain federally managed water resources. The Secretary
of the Interior shall also be trustee for those natural resources for which an
Indian tribe would otherwi se act as trustee in those cases where the United
States acts on behal f of the Indian tribe.

(3) Secretary for the | and nmanagi ng agency. For natural resources
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| ocated on, over, or under |and adm nistered by the United States, the trustee
shall be the head of the Departnent in which the | and managi ng agency is
found. The trustees for the principal federal |and managi ng agencies are the
Secretaries of the Departnment of the Interior, the Departnment of Agriculture,

t he Departnent of Defense, and the Departnent of Energy.

(4) Head of authorized agencies. For natural resources located in the
United States but not otherw se described in this section, the trustee shal
be the head of the federal agency or agencies authorized to manage or protect
t hose resources.

" 300.605 State trustees.

State trustees shall act on behalf of the public as trustees for natura
resources within the boundary of a state or bel onging to, managed by,
controlled by, or appertaining to such state. For the purposes of Subpart G
of this Part, the definition of the term"state" does not include |ndian
tribes.

" 300.610 Indian tribes.

The tribal chairnmen (or heads of the governing bodies) of Indian tribes,
as defined in " 300.5, or a person designated by the tribal officials, shal
act on behalf of the Indian tribes as trustees for the natural resources
bel ongi ng to, managed by, controlled by, or appertaining to such Indian tribe,
or held in trust for the benefit of such Indian tribe, or belonging to a
menber of such Indian tribe, if such resources are subject to a trust
restriction on alienation. \When the tribal chairmn or head of the triba
governi ng body desi ghates another person as trustee, the tribal chairman or
head of the tribal governing body shall notify the President of such
designation. Such officials are authorized to act when there is injury to,
destruction of, loss of, or threat to natural resources as a result of a
rel ease of a hazardous substance.

" 300.615 Responsibilities of trustees.

(a) Where there are multiple trustees, because of coexisting or
contiguous natural resources or concurrent jurisdictions, they should
coordi nate and cooperate in carrying out these responsibilities.

(b) Trustees are responsible for designating to the RRTs, for inclusion
in the Regional Contingency Plan, appropriate contacts to receive
notifications fromthe OSCs/RPMs of potential injuries to natural resources.

(c) Upon notification or discovery of injury to, destruction of, |oss
of, or threat to natural resources, trustees nmay, pursuant to section 107(f)
of CERCLA or section 311(f)(5) of the Clean Water Act, take the follow ng or
ot her actions as appropriate:

(1) Conduct a prelimnary survey of the area affected by the discharge
or release to determine if trust resources under their jurisdiction are, or
potentially may be, affected;
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(2) Cooperate with the OSC/ RPM in coordi nati ng assessnents,
i nvestigations, and pl anning;

(3) Carry out danmge assessnents; or
start 55 FR 8858

(4) Devise and carry out a plan for restoration, rehabilitation
repl acenent, or acquisition of equivalent natural resources. |n assessing
damages to natural resources, the federal, state, and Indian tribe trustees
have the option of followi ng the procedures for natural resource damage
assessnments |ocated at 43 CFR Part 11.

(d) The authority of federal trustees includes, but is not limted to
the foll owi ng actions:

(1) Requesting that the Attorney General seek conpensation fromthe
responsi bl e parties for the damges assessed and for the costs of an
assessnment and of restoration planning;, and

(2) Participating in negotiations between the United States and
potentially responsible parties (PRPs) to obtain PRP-financed or PRP-conducted
assessnments and restorations for injured resources or protection for
threatened resources and to agree to covenants not to sue, where appropriate.

(3) Requiring, in consultation with the |ead agency, any person to
conply with the requirenments of CERCLA section 104(e) regarding information
gat hering and access.

(e) Actions which may be taken by any trustee pursuant to section
107(f) of CERCLA or section 311(f)(5) of the Clean Water Act include, but are
not limted to, any of the follow ng:

(1) Requesting that an authorized agency issue an adninistrative order
or pursue injunctive relief against the parties responsible for the discharge
or release; or

(2) Requesting that the | ead agency renmove, or arrange for the renova
of, or provide for renmedial action with respect to, any hazardous substances
froma contam nated nmedi um pursuant to section 104 of CERCLA.
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SUBPART H -- PARTI Cl PATI ON BY OTHER PERSONS

" 300.700 Activities by other persons.

(a) GCeneral. Any person may undertake a response action to reduce or
elimnate a rel ease of a hazardous substance, pollutant, or contam nant.

(b) Summary of CERCLA authorities. The mechani sns available to recover
the costs of response actions under CERCLA are, in sumary:

(1) Section 107(a), wherein any person may receive a court award of his
or her response costs, plus interest, fromthe party or parties found to be
I'iable;

(2) Section 111(a)(2), wherein a private party, a potentially
responsi bl e party pursuant to a settlenent agreement, or certain foreign
entities may file a claimagainst the Fund for rei mbursenent of response
costs;

(3) Section 106(b), wherein any person who has conplied with a section
106(a) order may petition the Fund for reinbursenent of reasonable costs, plus
i nterest; and

(4) Section 123, wherein a general purpose unit of |ocal governnment nmay
apply to the Fund under 40 CFR Part 310 for reinbursenent of the costs of
tenporary enmergency neasures that are necessary to prevent or nmitigate injury
to human health or the environnent associated with a rel ease.

(c) Section 107(a) cost recovery actions. (1) Responsible parties
shall be liable for all response costs incurred by the United States
government or a State or an Indian tribe not inconsistent with the NCP

(2) Responsible parties shall be |liable for necessary costs of response
actions to rel eases of hazardous substances incurred by any other person
consi stent with the NCP

(3) For the purpose of cost recovery under section 107(a)(4)(B) of
CERCLA:

(i) A private party response action will be considered "consistent with
the NCP" if the action, when evaluated as a whole, is in substantia
conpliance with the applicable requirements in paragraphs (5) and (6) of this
section, and results in a CERCLA-quality cleanup

(ii) Any response action carried out in conpliance with the terns of an
order issued by EPA pursuant to section 106 of CERCLA, or a consent decree
entered into pursuant to section 122 of CERCLA, will be considered "consistent
with the NCP."

(4) Actions under " 300.700(c)(1) will not be considered "inconsistent
with the NCP," and actions under " 300.700(c)(2) will not be considered not
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"consistent with the NCP," based on inmmaterial or insubstantial deviations
fromthe provisions of 40 CFR Part 300.

(5) The followi ng provisions of this Part are potentially applicable to
private party response actions:

(i) Section 300.150 (on worker health and safety);
(ii) Section 300.160 (on docunentation and cost recovery);

(iii) Section 300.400(c)(1), (4), (5, and (7) (on deternining the need
for a Fund-financed action); (e) (on permt requirenments) except that the
permt waiver does not apply to private party response actions; and (g) (on
i dentification of ARARs) except that applicable requirenents of federal or
state | aw may not be waived by a private party;

(iv) Section 300.405(b), (c), and (d) (on reports of releases to the
NRC) ;

(v) Section 300.410 (on renmpval site eval uation) except paragraphs
(e)(5) and (6);

(vi) Section 300.415 (on renoval actions) except paragraphs (a)(2),
(b)(2)(vii), (b)(5), and (f); and including " 300.415(i) with regard to
neeti ng ARARs where practicabl e except that private party renoval actions nust
al ways conply with the requirenents of applicable |aw

(vii) Section 300.420 (on renedial site evaluation);

(viii) Section 300.430 (on RI/FS and selection of renedy) except
paragraph (f)(1)(ii)(C(6) and that applicable requirements of federal or
state | aw may not be waived by a private party; and

(ix) Section 300.435 (on RD/RA and operation and mai ntenance).

(6) Private parties undertaking response actions should provide an
opportunity for public comment concerning the selection of the response action
based on the provisions set out below, or based on substantially equival ent
state and | ocal requirenments. The follow ng provisions of this Part regarding
public participation are potentially applicable to private party response
actions, with the exception of adm nistrative record and information
repository requirenments stated therein:

(i) Section 300.155 (on public information and comunity rel ations);
(ii) Section 300.415(m (on conmmunity relations during renoval actions);

(iii) Section 300.430(c)(on comunity relations during RI/FS) except
paragraph (c)(5);

(iv) Section 300.430(f)(2), (3), and (6)(on community relations during
sel ection of remedy); and
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(v) Section 300.435(c) (on conmunity relations during RD/ RA and
operation and nai nt enance).

(7) \Wen selecting the appropriate renedial action, the nethods of
remedyi ng releases listed in Appendix D of this Part may al so be appropriate
to a private party response action.

(8) Except for actions taken pursuant to CERCLA sections 104 or 106 or
response actions for which reinbursenent fromthe Fund will be sought, any
action to be taken by the | ead agency listed in paragraphs (c)(5) through
(c)(7) may be taken by the person carrying out the response action.

(d) Section 111(a)(2) clainms. (1) Persons, other than those listed in
par agraphs (d)(1)(i) through (iii) of this section, nmay be able to receive
rei mbursenent of response costs by neans of a cl ai magainst the Fund. The
categories of persons excluded frompursuing this clainms authority are:

(i) Federal governnent;
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(ii) State governments, and their political subdivisions, unless they
are potentially responsible parties covered by an order or consent decree
pursuant to section |22 of CERCLA;, and

(iii) Persons operating under a procurenent contract or an assistance
agreenent with the United States with respect to matters covered by that
contract or assistance agreenent, unless specifically provided therein.

(2) In order to be reinbursed by the Fund, an eligible person nust
notify the Admi nistrator of EPA or designee prior to taking a response action
and receive prior approval, i.e., "preauthorization," for such action.

(3) Preauthorization is EPA' s prior approval to submit a claimagainst
the Fund for necessary response costs incurred as a result of carrying out the
NCP. All applications for preauthorization will be reviewed to deterni ne
whet her the request should receive priority for funding. EPA, inits
di scretion, may grant preauthorization of a claim Preauthorization will be
considered only for:

(i) Renopval actions pursuant to " 300.415;
(ii) CERCLA section 104(b) activities; and

(iii) Renedial actions at National Priorities List sites pursuant to
300. 435.

(4) To receive EPA's prior approval, the eligible person nust:

(i) Denonstrate technical and other capabilities to respond safely and
effectively to rel eases of hazardous substances, pollutants, or contam nants;
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and

(ii) Establish that the action will be consistent with the NCP in
accordance with the elenments set forth in paragraphs (c)(5) through (8) of
this section.

(5) EPA will grant preauthorization to a claimby a party it deternines
to be potentially liable under section 107 of CERCLA only in accordance with
an order issued pursuant to section 106 of CERCLA, or a settlenent with the
federal governnent in accordance with section 122 of CERCLA.

(6) Preauthorization does not establish an enforceable contractua
rel ati onshi p between EPA and the cl ai mant.

(7) Preauthorization represents EPA's comritnent that if funds are
appropriated for response actions, the response action is conducted in
accordance with the preauthorization decision docunent, and costs are
reasonabl e and necessary, reinbursenment will be nmade fromthe Superfund, up to
t he maxi mum anmount provided in the preauthorization decision docunment.

(8 For aclaimto be awarded under section 111 of CERCLA, EPA nust
certify that the costs were necessary and consistent with the preauthorization
deci si on document.

(e) Section 106(b) petition. Subject to conditions specified in CERCLA
section 106(b), any person who has conplied with an order issued after Cctober
16, 1986 pursuant to section 106(a) of CERCLA, may seek reinbursenent for
response costs incurred in conplying with that order unless the person has
wai ved that right.

(f) Section 123 reinbursenent to | ocal governnents. Any genera
purpose unit of local governnent for a political subdivision that is affected
by a rel ease may receive reinmbursenent for the costs of temporary energency
nmeasures necessary to prevent or mitigate injury to human health or the
envi ronnent subject to the conditions set forth in 40 CFR Part 310. Such
rei mbursement may not exceed $25,000 for a single response.

(g) Release fromliability. |Inplenmentation of response neasures by
potentially responsible parties or by any other person does not rel ease those
parties fromliability under section 107(a) of CERCLA, except as provided in a
settl enent under section 122 of CERCLA or a federal court judgnent.
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SUBPART | -- ADM NI STRATI VE RECORD FOR SELECTI ON OF RESPONSE
ACTI ON
" 300. 800 Est abli shnent of an adninistrative record.

(a) GCeneral requirenment. The |ead agency shall establish an
admini strative record that contains the docunents that formthe basis for the
sel ection of a response action. The |ead agency shall conpile and maintain
the adm ni strative record in accordance with this subpart.

(b) Adnministrative records for federal facilities. (1) |If a federa
agency other than EPA is the |l ead agency for a federal facility, the federa
agency shall conmpile and nmaintain the admnistrative record for the selection
of the response action for that facility in accordance with this subpart. EPA
may furni sh docunments which the federal agency shall place in the
admi nistrative record file to ensure that the adm nistrative record includes
all docunents that formthe basis for the selection of the response action.

(2) EPA or the U S. Coast Guard shall conpile and maintain the
admi nistrative record when it is the |lead agency for a federal facility.

(3) If EPAis involved in the selection of the response action at a
federal facility on the NPL, the federal agency acting as the | ead agency
shall provide EPA with a copy of the index of documents included in the
admi nistrative record file, the RI/FS workplan, the RI/FS rel eased for public
comment, the proposed plan, any public comrents received on the RI/FS and
proposed plan, and any other documents EPA may request on a case-by-case
basi s.

(c) Adnministrative record for state-lead sites. |If a state is the |ead
agency for a site, the state shall conpile and maintain the adm nistrative
record for the selection of the response action for that site in accordance
with this subpart. EPA nmay require the state to place additional documents in
the adm nistrative record file to ensure that the administrative record
i ncludes all docunents which formthe basis for the selection of the response
action. The state shall provide EPA with a copy of the index of docunents
included in the admi nistrative record file, the RI/FS workplan, the RI/FS
rel eased for public coment, the proposed plan, any public conments received
on the RI/FS and proposed plan, and any other docunments EPA may request on a
case- by-case basis.

(d) Applicability. This subpart applies to all response actions taken
under section 104 of CERCLA or sought, secured, or ordered adninistratively or
judicially under section 106 of CERCLA, as foll ows:

(1) Renedial actions where the renedial investigation conmenced after
the promul gati on of these regul ations; and

(2) Renopval actions where the action nenorandumis signed after the
promul gati on of these regul ati ons.
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(e) For those response actions not included in paragraph (d) of this
section, the |lead agency shall conply with this subpart to the extent

practicabl e.

" 300.805 Location of the adm nistrative record file.

(a) The |ead agency shall establish a docket at an office of the | ead
agency or other central |ocation at which documents included in the
admi nistrative record file shall be | ocated and a copy of the docunents
included in the adm nistrative record file shall also be nade avail able for
public inspection at or near the site at issue, except as provided bel ow

(1) Sanpling and testing data, quality control and quality assurance
docunent ati on, and chain of custody forms, need not be |ocated at or near the
site at issue or at the central |ocation, provided that the index to the
admi nistrative record file indicates the location and availability of this
i nformati on.
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(2) Cuidance docurments not generated specifically for the site at issue
need not be |l ocated at or near the site at issue, provided that they are
mai ntai ned at the central |ocation and the index to the adninistrative record
file indicates the location and availability of these gui dance docunents.

(3) Publicly available technical literature not generated for the site
at issue, such as engineering textbooks, articles fromtechnical journals, and
t oxi col ogi cal profiles, need not be located at or near the site at issue or at
the central |ocation, provided that the literature is listed in the index to
the adm nistrative record file or the literature is cited in a document in the
record.

(4) Docunents included in the confidential portion of the
admi nistrative record file shall be |located only in the central |ocation.

(5) The admi nistrative record for a renoval action where the rel ease or
threat of release requires that on-site renoval activities be initiated within
hours of the | ead agency's determ nation that a renmoval is appropriate and
on-site renoval activities cease within 30 days of initiation, need be
avail abl e for public inspection only at the central |ocation.

(b) \Where docunents are placed in the central location but not in the
file located at or near the site, such docunents shall be added to the file
| ocated at or near the site upon request, except for docunents included in
par agraph (a)(4) of this section.

(c) The |l ead agency nmay meke the adnministrative record file avail able
to the public in mcroform

" 300.810 Contents of the adm nistrative record file.

(a) Contents. The administrative record file for selection of a
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response action typically, but not in all cases, will contain the follow ng
types of docunents:

(1) Docunents containing factual information, data and anal ysis of the
factual information, and data that nay forma basis for the selection of a
response action. Such docunments may include verified sanpling data, quality
control and quality assurance docunentation, chain of custody forns, site
i nspection reports, prelimnary assessnent and site evaluation reports, ATSDR
heal th assessnents, docunments supporting the |ead agency's determ nation of
i mm nent and substantial endangernent, public health eval uations, and
techni cal and engi neering evaluations. |n addition, for renedial actions,
such docunments may include approved workplans for the renedia
i nvestigation/feasibility study, state docunentation of applicable or rel evant
and appropriate requirenments, and the RI/FS;

(2) Cuidance docunments, technical literature, and site-specific policy
menor anda that nay forma basis for the selection of the response action.
Such docunents may include gui dance on conducting renedi al investigations and
feasibility studies, guidance on determ ning applicable or relevant and
appropriate requirements, guidance on risk/exposure assessnents, engineering
handbooks, articles fromtechnical journals, nmenoranda on the application of a
specific regulation to a site, and nenoranda on off-site disposal capacity;

(3) Docunents received, published, or made available to the public
under " 300.815 for renedial actions, or " 300.820 for renmpval actions. Such
docunents may include notice of availability of the adm nistrative record
file, community relations plan, proposed plan for renedial action, notices of
public comrent periods, public comments and information received by the | ead
agency, and responses to significant coments;

(4) Decision docurments. Such docunents may include action nenoranda and
records of decision;

(5) Enforcenent orders. Such docunents may include administrative
orders and consent decrees; and

(6) An index of the documents included in the adm nistrative record
file. If docunents are customarily grouped together, as with sanpling data
chai n of custody docunments, they may be listed as a group in the index to the
adnmini strative record file.

(b) Docunents not included in the adm nistrative record file. The |ead
agency is not required to include docunents in the adnministrative record file
whi ch do not forma basis for the selection of the response action. Such
docunents include but are not limted to draft docunents, internal nenoranda,
and day-to-day notes of staff unless such docunments contain information that
forms the basis of selection of the response action and the information is not
i ncluded in any other docunment in the adm nistrative record file.

(c) Privileged docunents. Privileged docunents shall not be included
in the record file except as provided in paragraph (d) of this section or
where such privilege is waived. Privileged docunents include but are not
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limted to docunents subject to the attorney-client, attorney work product,
del i berative process, or other applicable privilege.

(d) Confidential file. |If information which forns the basis for the
sel ection of a response action is included only in a document containing
confidential or privileged information and is not otherw se available to the
public, the information, to the extent feasible, shall be summarized in such a
way as to nmake it disclosable and the summary shall be placed in the publicly
avail abl e portion of the adm nistrative record file. The confidential or
privil eged docunent itself shall be placed in the confidential portion of the
adm nistrative record file. |If information, such as confidential business
i nformati on, cannot be sumarized in a disclosable manner, the information
shall be placed only in the confidential portion of the adm nistrative record
file. Al docunents contained in the confidential portion of the
admi nistrative record file shall be listed in the index to the file.

" 300.815 Admnistrative record file for a renedial action

(a) The adnministrative record file for the selection of a renedial
action shall be made avail able for public inspection at the comencenent of
the renedi al investigation phase. At such time, the | ead agency shall publish
in a major |ocal newspaper of general circulation a notice of the availability
of the adm nistrative record file.

(b) The | ead agency shall provide a public comment period as specified
in " 300.430(f)(3) so that interested persons may subnit conments on the
sel ection of the renedial action for inclusion in the adninistrative record
file. The lead agency is encouraged to consider and respond as appropriate to
significant conments that were submitted prior to the public coment period.
A written response to significant coments subm tted during the public coment
period shall be included in the adm nistrative record file.

(c) The | ead agency shall conmply with the public participation
procedures required in " 300.430(f)(3) and shall docunent such conpliance in
t he adm nistrative record.

(d) Docunents generated or received after the record of decision is
signed shall be added to the adm nistrative record file only as provided in
300. 825.

" 300.820 Administrative record file for a renpval action

(a) |If, based on the site evaluation, the | ead agency determnes that a
renmoval action is appropriate and that a planning period of at |east six
nont hs exists before on-site renoval activities nust be initiated:

(1) The administrative record file shall be nmade avail able for public
i nspecti on when the engi neering eval uation/ cost

start 55 FR 8861
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analysis (EE/CA) is made available for public comment. At such tine, the |ead
agency shall publish in a nmajor |ocal newspaper of general circulation a
notice of the availability of the adm nistrative record file.

(2) The lead agency shall provide a public coment period as specified
in " 300.415 so that interested persons may subnit conments on the selection
of the renopval action for inclusion in the adm nistrative record file. The
| ead agency i s encouraged to consider and respond, as appropriate, to
signi ficant conments that were submitted prior to the public coment period.
A written response to significant coments submtted during the public coment
period shall be included in the adm nistrative record file.

(3) The | ead agency shall conply with the public participation
procedures of " 300.415(m and shall docunment conpliance with *
300.415(m (3) (i) through (iii) in the adm nistrative record file.

(4) Docunents generated or received after the decision docunent is
signed shall be added to the adm nistrative record file only as provided in
300. 825.

(b) For all renpval actions not included in paragraph (a) of this
section:

(1) Docunents included in the adnministrative record file shall be made
avail abl e for public inspection no later than 60 days after initiation of
on-site renmoval activity. At such tine, the | ead agency shall publish in a
maj or | ocal newspaper of general circulation a notice of availability of the
admini strative record file.

(2) The lead agency shall, as appropriate, provide a public comrent
period of not |less than 30 days beginning at the time the administrative
record file is nade available to the public. The |ead agency is encouraged to
consi der and respond, as appropriate, to significant comments that were
submtted prior to the public comment period. A witten response to
signi ficant conments subnmitted during the public comment period shall be
included in the adm nistrative record file.

(3) Docunents generated or received after the decision docunent is
signed shall be added to the adm nistrative record file only as provided in
300. 825.

" 300. 825 Record requirenents after the decision docunent is

si gned.

(a) The |ead agency may add docunents to the adnministrative record file
after the decision docunent selecting the response action has been signed if:

(1) The docunents concern a portion of a response action decision that
t he deci si on docunent does not address or reserves to be decided at a |ater
date; or

(2) An explanation of significant differences required by -
300. 435(c), or an amended decision docunent is issued, in which case, the
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expl anation of significant differences or anended deci si on docunent and al
docunents that formthe basis for the decision to nodify the response action
shal |l be added to the admi nistrative record file.

(b) The lead agency may hol d additional public conment periods or extend
the tinme for the subnission of public cormment after a decision docunment has
been signed on any issues concerning selection of the response action. Such
comment shall be limted to the issues for which the | ead agency has requested
additional comment. All additional comments submitted during such coment
periods that are responsive to the request, and any response to these
comments, along with docunments supporting the request and any final decision
with respect to the issue, shall be placed in the adnm nistrative record file.

(c) The lead agency is required to consider coments subnitted by
i nterested persons after the close of the public comrent period only to the
extent that the comrents contain significant information not contained
el sewhere in the administrative record file which could not have been
submitted during the public comment period and which substantially support the
need to significantly alter the response action. All such coments and any
responses thereto shall be placed in the admi nistrative record file.
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SUBPART J -- USE OF DI SPERSANTS AND OTHER CHEM CALS

" 300. 900 General

(a) Section 311(c)(2)(G of the Clean Water Act requires that EPA
prepare a schedul e of dispersants and other chem cals, if any, that may be
used in carrying out the NCP. This subpart nakes provisions for such a
schedul e.

(b) This subpart applies to the navigable waters of the United States
and adjoining shorelines, the waters of the contiguous zone, and the high seas
beyond the contiguous zone in connection with activities under the Quter
Continental Shelf Lands Act, activities under the Deepwater Port Act of 1974,
or activities that may affect natural resources belonging to, appertaining to,
or under the exclusive managenent authority of the United States, including
resources under the Magnuson Fi shery Conservation and Managenent Act of 1976.

(c) This subpart applies to the use of any chem cal agents or other
additives as defined in Subpart A of this Part that may be used to renmove or
control oil discharges.

" 300.905 NCP Product Schedul e

(a) GOl Discharges. (1) EPA shall maintain a schedul e of dispersants
and ot her chemical or biological products that may be authorized for use on
oi | discharges in accordance with the procedures set forth in " 300.910. This
schedul e, called the NCP Product Schedule, nay be obtained fromthe Emergency
Response Division (0S-210), U. S. Environnental Protection Agency, Wshington,
DC 20460. The tel ephone number is 1-202-382-2190.

(2) Products may be added to the NCP Product Schedul e by the process
specified in " 300.920

(b) Hazardous Substance Rel eases [ Reserved].

" 300.910 Authori zation of use

(a) The OSC, with the concurrence of the EPA representative to the RRT
and, as appropriate, the concurrence of the RRT representatives fromthe
states with jurisdiction over the navigable waters threatened by the rel ease
or discharge, and in consultation with the DOC and DO natural resource
trustees, when practicable, may authorize the use of dispersants, surface

col l ecting agents, biological additives, or mscellaneous oil spill contro
agents on the oil discharge, provided that the dispersants, surface collecting
agents, biological additives, or mscellaneous oil spill control agents are

|isted on the NCP Product Schedul e.

(b) The OSC, with the concurrence of the EPA representative to the RRT
and, as appropriate, the concurrence of the RRT representatives fromthe
states with jurisdiction over the navigable waters threatened by the rel ease
or discharge, and in consultation with the DOC and DO natural resource
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trustees, when practicable, may authorize the use of burning agents on a
case- by-case basis.

(c) The OSC nmy authorize the use of any dispersant, surface collecting
agent, other chem cal agent, burning agent, biological additive, or
m scel | aneous oil spill control agent, including products not listed on the
NCP Product Schedul e, wi thout obtaining the concurrence of the EPA
representative to the RRT, the RRT representatives fromthe states with
jurisdiction over the navigable waters threatened by the rel ease or discharge,
when, in the judgnent of the OSC, the use of the product is necessary to
prevent or substantially reduce a hazard to human life. The OSCis to inform
t he
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EPA RRT representative and, as appropriate, the RRT representatives fromthe
af fected states and, when practicable, the DOC/ DO natural resource trustees
of the use of a product not on the Schedul e as soon as possible and, pursuant
to the provisions in paragraph (a) of this section, obtain their concurrence
or their coments on its continued use once the threat to human |ife has
subsi ded.

(d) Sinking agents shall not be authorized for application to oi
di schar ges.

(e) RRTs shall, as appropriate, consider, as part of their planning
activities, the appropriateness of using the dispersants, surface collecting
agents, biological additives, or mscellaneous oil spill control agents |isted
on the NCP Product Schedule, and the appropriateness of using burning agents.

Regi onal Contingency Plans (RCPs) shall, as appropriate, address the use of
such products in specific contexts. |If the RRT representatives fromthe
states with jurisdiction over the waters of the area to which an RCP applies
and the DOC and DO natural resource trustees approve in advance the use of
certain products under specified circunstances as described in the RCP, the
OSC may aut horize the use of the products w thout obtaining the specific
concurrences described in paragraph (a) and (b) of this section.

" 300.915 Data requirenents.

(a) Dispersants. (1) Name, brand, or trademark, if any, under which
the di spersant is sold.

(2) Nane, address, and tel ephone nunber of the manufacturer, inporter
or vendor.

(3) Nane, address, and tel ephone nunber of primary distributors or
sal es outlets.

(4) Special handling and worker precautions for storage and field
application. Maximum and m ni num storage tenperatures, to include optinmum
ranges as well as tenperatures that will cause phase separations, chenica
changes, or other alterations to the effectiveness of the product.
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(5) Shelf life.

(6) Reconmended application procedures, concentrations, and conditions
for use dependi ng upon water salinity, water tenperature, types and ages of
the pollutants, and any other application restrictions.

(7) Dispersant Toxicity. Use standard toxicity test methods described
in Appendix C to Part 300.

(8) Effectiveness. Use standard effectiveness test nethods descri bed
in Appendix C to Part 300. Mnufacturers are also encouraged to provide data
on product performance under conditions other than those captured by these
tests.

(9) The followi ng data requirenments incorporate by reference standards
fromthe 1988 Annual Book of ASTM Standards. Anmerican Society for Testing and
Materials, 1916 Race Street, Phil adel phia, Pennsylvania 19103. This
i ncorporation by reference was approved by the Director of the Federal
Regi ster in accordance with
5 U S . C 552(a) and 1 CFR Part 51.

(i) Flash Point -- Sel ect appropriate nethod fromthe foll ow ng:

(A) ASTM -D 56-87, "Standard Test Method for Flash Point by Tag C osed
Tester",

(B) ASTM -D 92-85, "Standard Test Method for Flash and Fire Points by
Cl evel and Open Cup";

(C) ASTM -D 93-85, "Standard Test Methods for Flash Point by Pensky-
Martens Cl osed Tester";

(D) ASTM -D 1310-86, "Standard Test Method for Flash Point and Fire
Poi nt of Liquids by Tag Open-Cup Appartus"; or

(E) ASTM -D 3278-82, "Standard Test Methods for Flash Point of Liquids
by Setaflash Cl osed-Cup Apparatus.”

(ii) Pour Point -- Use ASTM-D 97-87, "Standard Test Method for Pour
Point of Petroleum G ls."

(iii) Viscosity -- Use ASTM -D 445-86, "Standard Test Method for
Ki nematic Viscosity of Transparent and Opaque Liquids (and the Cal cul ati on of
Dynami c Viscosity)."

Copies of these standards may be obtained from the publisher. Copies may be inspected at the U.S.
Environmental Protection Agency, 401 M St., SW., Room LG, Washington, DC, or at the Office of the
Federal Register, 1100 L Street, NW., Room 8401, Washington, DC.
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(iv) Specific Gavity -- Use ASTM-D 1298-85, "Standard Test Method for
Density, Relative Density (Specific Gavity), or APl Gavity of Crude
Pet rol eum and Liquid Petrol eum Products by Hydrometer Method."

(v) pH-- Use ASTM-D 1293-84, "Standard Test Methods for pH of Water."

(10) Dispersing Agent Components. |Item ze by chenical nanme and
per cent age by wei ght each conponent of the total formulation. The percentages
wi Il include maxi mum nminimum and average weights in order to reflect quality
control variations in manufacture or formulation. |In addition to the chenica
i nformati on provided in response to the first two sentences, identify the
maej or components in at least the followi ng categories: surface active agents,
sol vents, and additives.

(11) Heavy Metals, Cyanide, and Chlorinated Hydrocarbons. Using
standard test procedures, state the concentrations or upper lints of the
following materi al s:

(i) Arsenic, cadmum chrom um copper, |ead, nercury, nickel, zinc,
plus any other netals that may be reasonably expected to be in the sanple.
At omi ¢ absorption nmethods should be used and the detail ed anal ytical nethods
and sanpl e preparation shall be fully described.

(ii) Cyanide. Standard calorinmetric procedures should be used.

(iii) Chlorinated hydrocarbons. Gas chronmat ography should be used and
the detail ed analytical nmethods and sanple preparation shall be fully
descri bed.

(12) The technical product data subnission shall include the identity
of the laboratory that performed the required tests, the qualifications of the
| aboratory staff, including professional biographical information for
i ndi vi dual s responsible for any tests, and | aboratory experience with simlar
tests. Laboratories performng toxicity tests for dispersant toxicity nust
denonstrate previous toxicity test experience in order for their results to be
accepted. It is the responsibility of the submitter to select conpetent
anal ytical |aboratories based on the guidelines contained herein. EPA
reserves the right to refuse to accept a subnission of technical product data
because of |ack of qualification of the analytical |aboratory, significant
vari ance between subnmitted data and any | aboratory confirmation perfornmed by
EPA, or other circunstances that would result in inadequate or inaccurate
i nformati on on the dispersing agent.

(b) Surface collecting agents. (1) Name, brand, or trademark, if any,
under which the product is sold.

(2) Nane, address, and tel ephone nunber of the manufacturer, inporter
or vendor.

(3) Nane, address, and tel ephone nunber of primary distributors or
sal es outlets.
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(4) Special handling and worker precautions for storage and field
application. Maxi mum and m ni num storage tenperatures, to include optinmm
ranges as well as tenperatures that will cause phase separations, chemni cal
changes, or other alterations to the effectiveness of the product.

(5) Shelf life.

(6) Reconmended application procedures, concentrations, and conditions
for use dependi ng upon water salinity, water tenperature, types and ages of
the pollutants, and any other application restrictions.
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(7) Toxicity. Use standard toxicity test nmethods described in Appendi x
Cto Part 300.

(8) The followi ng data requirenments incorporate by reference standards
fromthe 1988 Annual Book of ASTM Standards. Anmerican Society for Testing and
Materials, 1916 Race Street, Phil adel phia, Pennsylvania 19103. This
i ncorporation by reference was approved by the Director of the Federal
Regi ster in accordance with
5 U S . C 552(a) and 1 CFR Part 51.

(i) Flash Point -- Select appropriate nethod fromthe foll ow ng:

(A) ASTM -D 56-87, "Standard Test Method for Flash Point by Tag C osed
Tester",

(B) ASTM -D 92-85, "Standard Test Method for Flash and Fire Points by
Cl evel and Open Cup";

(C) ASTM -D 93-85, "Standard Test Methods for Flash Point by Pensky-
Martens Cl osed Tester";

(D) ASTM-D 1310-86, "Standard Test Method for Flash Point and Fire
Poi nt of Liquids by Tag Open-Cup Appartus"; or

(E) ASTM -D 3278-82, "Standard Test Methods for Flash Point of Liquids
by Setaflash Cl osed-Cup Apparatus.”

(ii) Pour Point -- Use ASTM-D 97-87, "Standard Test Method for Pour
Point of Petroleum G ls."

(iii) Viscosity -- Use ASTM -D 445-86, "Standard Test Method for
Ki nematic Viscosity of Transparent and Opaque Liquids (and the Cal cul ati on of
Dynami c Viscosity)."

Copies of these standards may be obtained from the publisher. Copies may be inspected at the U.S.
Environmental Protection Agency, 401 M St., SW., Room LG, Washington, DC, or at the Office of the
Federa Register, 1100 L Street, NW., Room 8401, Washington, DC.
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(iv) Specific Gavity -- Use ASTM-D 1298-85, "Standard Test Method for
Density, Relative Density (Specific Gavity), or APl Gavity of Crude
Pet rol eum and Liquid Petrol eum Products by Hydrometer Method."

(v) pH-- Use ASTM-D 1293-84, "Standard Test Methods for pH of Water."

(9) Test to Distinguish Between Surface Coll ecting Agents and O her
Chemi cal Agents.

(i) Method Summary -- Five milliliters of the chenmical under test are
mxed with 95 milliliters of distilled water and allowed to stand undi sturbed
for one hour. Then the volume of the upper phase is deternined to the nearest
one mlliliter.

(ii) Apparatus.

(A) Mxing Cylinder: 100 milliliter subdivisions and fitted with a
gl ass stopper.

(B) Pipettes: Volunetric pipette, 5.0 nmilliliter.

(C Tiners.

(iii) Procedure -- Add 95 milliliters of distilled water at 22°C, plus
or mnus 3°C, to a 100 milliliter mxing cylinder. To the surface of the
water in the mxing cylinder, add 5.0 mlliliters of the chenmi cal under test.

Insert the stopper and invert the cylinder five tines in ten seconds. Set
upright for one hour at 22°C, plus or minus 3°C, and then nmeasure the chenica
| ayer at the surface of the water. |If the major portion of the chenical added
(75 percent) is at the water surface as a separate and easily distinguished

| ayer, the product is a surface collecting agent.

(10) Surface Collecting Agent Conponents. Item ze by chem cal nane and
per cent age by wei ght each conponent of the total formulation. The percentages
shoul d i ncl ude maxi mum mini mum and average weights in order to reflect
quality control variations in manufacture or formulation. 1In addition to the
chemical information provided in response to the first two sentences, identify
the maj or conponents in at |east the follow ng categories: surface action
agents, solvents, and additives.

(11) Heavy Metals, Cyanide, and Chlorinated Hydrocarbons. Foll ow
speci fications in paragraph (a)(15) of this section

(12) Analytical Laboratory Requirenments for Technical Product Data.
Fol | ow specifications in paragraph (a)(16) of this section

(c) Biological Additives. (1) Nane, brand, or trademark, if any, under
which the additive is sold.

(2) Nane, address, and tel ephone nunber of the manufacturer, inporter
or vendor.
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(3) Nane, address, and tel ephone nunber of primary distributors or
sal es outlets.

(4) Special handling and worker precautions for storage and field
application. Mximm and m ni num storage tenperatures.

(5) Shelf life.

(6) Reconmended application procedures, concentrations, and conditions
for use, dependi ng upon water salinity, water tenperature, types and
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ages of the pollutants, and any other application restrictions.

(7) Statenments and supporting data on the effectiveness of the
additive, including degradation rates, and on the test conditions under which
the effectiveness data were obtained.

(8) For microbiological cultures, furnish the follow ng information

(i) Listing of all mcroorganisns by species.

(ii) Percentage of each species in the conposition of the additive.

(iii) Optinmum pH, tenperature, and salinity ranges for use of the
additive, and maxi mum and mi ni nrum pH, tenperature, and salinity |evels above
or bel ow which the effectiveness of the additive is reduced to half its
opti mum capacity.

(iv) Special nutrient requirenents, if any.

(v) Separate listing of the follow ng, and test nethods for such
determinations: Sal nonella, fecal coliform Shigella, Staphyl ococcus
Coagul ase positive, and Beta Henol ytic Streptococci.

(9) For enzyne additives furnish the follow ng information

(i) Enzyne name(s).

(ii) International Union of Biochemstry (I.U B.) nunber(s).

(iii) Source of the enzyne.

(iv) Units.

(v) Specific Activity.

(vi) Optinmum pH, tenperature, and salinity ranges for use of the

additive, and maxi mum and nmi ni nrum pH, tenperature, and salinity |evels above
or bel ow which the effectiveness of the additive is reduced to half its
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opti mum capacity.
(vii) Enzyne shelf life
(viii) Enzyme optinmum storage conditions.
(10) Laboratory Requirenments for Technical Product Data. Follow
speci fications in paragraph (a)(16) of this section
(d) Burning Agents. EPA does not require technical product data

submi ssi ons for burning agents and does not include burning agents on the NCP
Product Schedul e.

(e) Mscellaneous Ol Spill Control Agents. (1) Name, brand, or
trademark, if any, under which the m scellaneous oil spill control agent is
sol d.

(2) Nane, address, and tel ephone nunber of the manufacturer, inporter
or vendor.

(3) Nane, address, and tel ephone nunber of primary distributors or
sal es outlets.

(4) Special handling and worker precautions for storage and field
application. Mximum and m ni num storage tenperatures, to include optinmm
ranges as well as tenperatures that will cause phase separations, chenica
changes, or other alternatives to the effectiveness of the product.

(5) Shelf life.

(6) Reconmended application procedures, concentrations, and conditions
for use dependi ng upon water salinity, water tenperature, types and ages of
the pollutants, and any other application restrictions.

(7) Toxicity. Use standard toxicity test nmethods described in Appendi x
Cto Part 300.

(8) The followi ng data requirenments incorporate by reference standards
fromthe 1988 Annual Book of ASTM Standards. Anmerican Society for Testing and
Materials, 1916 Race Street, Phil adel phia, Pennsylvania 19103. This
i ncorporation by reference was approved by the Director of the Federa
Regi ster in accordance with
5 U S . C 552(a) and 1 CFR Part 51.

(i) Flash Point -- Select appropriate nethod fromthe foll ow ng:

(A) ASTM -D 56-87, "Standard Test Method for Flash Point by Tag C osed

Copies of these standards may be obtained from the publisher. Copies may be inspected at the U.S.
Environmental Protection Agency, 401 M St., SW., Room LG, Washington, DC, or at the Office of the
Federal Register, 1100 L Street, NW., Room 8401, Washington, DC.
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Tester";

(B) ASTM -D 92-85, "Standard Test Method for Flash and Fire Points by
Cl evel and Open Cup";

(C) ASTM -D 93-85, "Standard Test Methods for Flash Point by Pensky-
Martens Cl osed Tester";

(D) ASTM -D 1310-86, "Standard Test Method for Flash Point and Fire
Poi nt of Liquids by Tag Open-Cup Appartus"; or

(E) ASTM -D 3278-82, "Standard Test Methods for Flash Point of Liquids
by Setaflash Cl osed-Cup Apparatus.”

(ii) Pour Point -- Use ASTM-D 97-87, "Standard Test Method for Pour
Point of Petroleum G ls."

(iii) Viscosity -- Use ASTM -D 445-86, "Standard Test Method for
Ki nematic Viscosity of Transparent and Opaque Liquids (and the Cal cul ati on of
Dynami c Viscosity)."

(iv) Specific Gavity -- Use ASTM-D 1298-85, "Standard Test Method for
Density, Relative Density (Specific Gavity), or APl Gavity of Crude
Petrol eum and Liquid Petrol eum Products by Hydrometer Method."

(v) pH-- Use ASTM-D 1293-84, "Standard Test Methods for pH of Water."

(9) Mscellaneous Ol Spill Control Agent Conponents. Item ze by
chemi cal nane and percentage by wei ght each conponent of the total
formul ation. The percentages should include maxi rum m ni mum and average
weights in order to reflect quality control variations in manufacture or
formulation. In addition to the chemcal information provided in response to
the first two sentences, identify the major conponents in at |east the
foll owing categories: surface active agents, solvents, and additives.

(10) Heavy Metals, Cyanide, and Chlorinated Hydrocarbons. Follow
speci fications in paragraph (a)(15) of this section.

(11) For any niscellaneous oil spill control agent that contains
nm crobi ol ogi cal cultures or enzyne additives, furnish the infornmation
specified in paragraphs (c)(8) and (c)(9) of this section, as appropriate.

(12) Analytical Laboratory Requirenents for Technical Product Data.
Fol | ow specifications in paragraph (a)(l16) of this section.

" 300.920 Addition of products to schedul e.

(a) To add a dispersant, surface collecting agent, biological additive,
or mscellaneous oil spill control agent to the NCP Product Schedul e, the
techni cal product data specified in * 300.915 nust be submitted to the
Emer gency Response Division (0S-210), U S. Environmental Protection Agency,
401 M Street, S.W, Washington, D.C. 20460. |f EPA determines that the
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required data were submitted, EPA will add the product to the schedul e.

(b) EPA will informthe subnmitter in witing, within 60 days of the receipt
of technical product data, of its decision on adding the product to the
schedul e.

(c) The submitter may assert that certain information in the technica
product data submi ssions is confidential business information. EPA will
handl e such cl ai ns pursuant to the provisions in 40 CFR Part 2, Subpart B
Such information nmust be subnitted separately from non-confidentia
information, clearly identified, and clearly marked "Confidential Business
Information." |If the submitter fails to make such a claimat the tinme of
submttal, EPA may make the information available to the public w thout
further notice.

(d) The submitter nust notify EPA of any changes in the conposition
formul ation, or application of the dispersant, surface collecting agent,
bi ol ogi cal additive, or mscellaneous oil spill control agent. On the basis
of this data, EPA may require retesting of the product if the change is likely
to affect the effectiveness or toxicity of the product.

(e) The listing of a product on the NCP Product Schedul e does not
constitute approval of the product. To avoid possible nmisinterpretation or
nm srepresentation, any |abel, advertisenent, or technical literature that
refers to the placenent of the product on the NCP Schedul e nust either
reproduce inits entirety EPA's witten statenment that it will add the product
to the NCP Product Schedul e under * 300.920(b), or include the disclainer
shown below. |If the disclaimer is used, it nmust be conspicuous and must be
fully reproduced. Failure to conmply with these restrictions or any other
i nproper attenpt to denonstrate the approval of the product by any NRT or
other U.S. Government agency shall constitute grounds for renoving the product
fromthe NCP Product Schedul e.
DI SCLAI MER

[ PRODUCT NAME] is on the U. S. Environnenta

Protection Agency's NCP Product Schedule. This

l'isting does NOT nean that EPA approves, recomends,

licenses, certifies, or authorizes the use of

[ product nane] on an oil discharge. This listing

means only that data have been subnitted to EPA as

requi red by Subpart J of the National Contingency

Pl an, " 300.915.

Subpart K - Federal Facilities [Reserved]



3. Units 1.0, 2.0, and 4.0 of Appendix Cto Part 300 are anended by revising
the first sentence of subunit 1.1, and subunits 2.5 (step 13), and 2.6 (steps
15 and 16) and I X, and adding reference 4 to the |list of references to read as
fol | ows:

Appendi x Cto Part 300 - Revised Standard Di spersant
Ef fectiveness and Toxicity Tests

1.0 Introduction

1.1 Scope and Application. These nethods apply to "di spersants”
i nvol vi ng Subpart J (Use of Dispersants and Other Chemicals) in 40 CFR Part
300 (National G| and Hazardous Substances Pollution Contingency Plan).* * *

* *x * % %

2.0 Revised Standard Di spersant Effectiveness Test

13. Spectrophotonmetrically determ ne the absorbance of the extract
using the identical wavelength and cell used to calibrate the
spectrophotoneter. Fromthe calibration curve, determ ne the concentration of
oil in the chloroform

Comput e the concentration of oil in the sanple as follows:

C1 X (volume of chl oroform used)

Cio = (2)
(vol ume of sanple)
wher e:
C4o is the concentration of dispersed oil in the sanple and
Ci is the neasured concentration of oil in the chloroformextract.

Note that the standard sanple volune is 500 m and the volunme of
chl orof orm used shoul d al so be expressed in m.

Repeat steps 1 through 13 at least three times for each of the three
requi red vol unes of dispersant.
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15. Spectrophotonmetrically determ ne the absorbance of the extract
using the identical wavel ength and cell used to calibrate the
spectrophotoneter. Fromthe calibration curve, deternine the correspondi ng
concentration of oil in the chloroform Conpute the dispersant bl ank
correction for 25 m of dispersant as foll ows:

C X (volume of chl oroform used)
D = (3)

(vol ume of sanple)
wher e:

Dis the blank correction for 25 m of dispersant, and
C, is the neasured concentration of oil in the chloroformextract.

Note that the standard sanple volune is 500 m and the volunme of
chl orof orm used shoul d al so be expressed in m.

The Di spersant Bl ank Correction (DBC) for other volunmes of dispersant
used in a test may then be conputed as:

DX (volune in m

of dispersants used)
DBC = (4)

25 m

16. Clean the test tank and prepare the synthetic seawater at 23i10C
as described in Step 1. Do not install the containnment cylinder. Prepare 100
m of test oil as described in Steps 4 and 5, and add it to the test tank.
Continue the test procedure as described in Steps 8 through 13. The G| Bl ank
Correction (OBC) is:

C1 X (volume of chl oroform used)
OBC = (5)

(vol ume of sanple)

4.0 Summary Techni cal Product Test Data For nat

I X. Physi cal Properties of Dispersant/Surface Coll ecting Agent:




1. Flash Point: (°F).

2. Pour Point: (°F).

3. Vi scosity: at °F (centi stokes).

4. Specific Gravity: at °F.

5. pH: (10 percent solution if hydrocarbon based).
6. Surface Active Agents (Di spersants).

7. Sol vents (Dispersants).1

8. Addi tives (Dispersants).

9. Solubility (Surface Collecting Agents).

* *x * * %

If the submitter claims that the information presented under this subheading is confidential, this information
should be submitted on a separate sheet of paper clearly labeled according to the subheading and entitled
"Confidentia Information.”
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4. Appendix D is being added to Part 300 to read as foll ows:

Appendi x D to Part 300 -- Appropriate Actions and Met hods of
Renedyi ng Rel eases

(a) This Appendix D to Part 300 describes types of renedial actions
general ly appropriate for specific situations commonly found at renedial sites
and lists nmethods for renedying rel eases that nmay be considered by the |ead
agency to acconplish a particular response action. This list shall not be
consi dered inclusive of all possible nmethods of renmedying rel eases and does
not limt the |lead agency from sel ecting any other actions deenmed necessary in
response to any situation.

(b) I'n response to contam nated soil, sedinment, or waste, the follow ng
types of response actions shall generally be considered: renoval, treatnent,
or contai nnment of the soil, sedinment, or waste to reduce or elimnate the

potential for hazardous substances or pollutants or contam nants to

contanmi nate other nedia (ground water, surface water, or air) and to reduce or
elimnate the potential for such substances to be inhal ed, absorbed, or

i ngest ed.

(1) Techniques for removing contam nated soil, sedinent, or waste
i nclude the follow ng:

(i) Excavati on.
(ii) Hydraulic dredging.
(iii) Mechanical dredging.

(2) Techniques for treating contanmi nated soil, sedinent, or waste
i nclude the foll ow ng:

(i) Biological methods, including the follow ng:

(A) Treatnent via nmodified conventional wastewater treatnment techniques.
(B) Anaerobic, aerated, and facultative | agoons.

(C) Supported growth biological reactors.

(D) Mcrobial biodegradation

(ii) Chemi cal nmethods, including the follow ng:

(A) Chlorination.

(B) Precipitation, flocculation, sedinmentation

(C Neutralization.

(D) Equali zation.
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(E) Chenical oxidation.

(iii) Physical nethods, including the follow ng:

(A) Air stripping.

(B) Carbon absorption.

(C 1lon exchange.

(D) Reverse osnosis.

(E) Perneabl e bed treatnent.

(F) Wet air oxidation.

(G Solidification.

(H) Encapsul ation.

(1) Soil washing or flushing.

(J) Incineration.

(c¢) I'n response to contam nated ground water, the follow ng types of
response actions will generally be considered: Elimnation or containment of
the contamination to prevent further contam nation, treatnment and/or renoval
of such ground water to reduce or elimnate the contanination, physical
cont ai nnent of such ground water to reduce or elimnate potential exposure to
such contam nation, and/or restrictions on use of the ground water to

elimnate potential exposure to the contam nation.

(1) Techniques that can be used to contain or restore contani nated
ground water include the follow ng:

(i) Inperneable barriers, including the follow ng:
(A Slurry walls.

(B) Grout curtains.

(C) Sheet pilings.

(ii) Pernmeable treatnent beds.

(iii) Ground-water punping, including the follow ng:
(A Water table adjustnent.

(B) Plune containnent.
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(iv) Leachate control, including the follow ng:
(A) Subsurface drains.
(B) Drainage ditches.
(O Liners.

(2) Techniques suitable for the control of contanination of water and
sewer lines include the follow ng:

(i) Grouting.
(ii) Pipe relining and sl eeving.

(iii) Sewer relocation.

(d)(1) In response to contaninated surface water, the follow ng types of

response actions shall generally be considered: Elinnation or containnent
the contamination to prevent further pollution, and/or treatnent of the
contami nated water to reduce or elimnate its hazard potential.

(2) Techniques that can be used to control or renediate surface water
i nclude the foll ow ng:

(i) Surface seals.

(ii) Surface water diversions and collection systens, including the
fol | owi ng:

(A) Di kes and berns.

(B) Ditches, diversions, waterways.
(C) Chutes and downpi pes.

(D) Levees.

(E) Seepage basins and ditches.

(F) Sedinmentation basins and ditches.
(G Terraces and benches.

(iii) Grading.

(iv) Revegetation.

(e) In response to air em ssions, the follow ng techniques wll be
consi der ed:

(1) Pipe vents.

of
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(2) Trench vents

(3) Gas barriers.

(4) Gas collection.

(5) Overpacking.

(6) Treatnent for gaseous emnissions, including the follow ng:
(i) Vapor phase adsorption.

(ii) Thermal oxidation.

(f) Alternative water supplies can be provided in several ways,
i ncluding the follow ng:

(i) Individual treatment units.

(ii) Water distribution system

(iii) New wells in a new |l ocation or deeper wells.

(iv) Cisterns.

(v) Bottled or treated water.

(vi) Upgraded treatnent for existing distribution systens.

(g) Tenporary or permanent relocation of residents, businesses, and

community facilities may be provided where it is determ ned necessary to
protect human health and the environnent.



